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Branch The history of legislation 
shows that statute law is 
largely a process of evolution. First 
there is evidenced a public need and 
popular demand, and then, when this 
need is impressed upon the minds of 
the law-makers, legislation follows. 
It is somewhat of an anomaly to first 
create a law for which there is no 
popular demand, and then endeavor 
to convince the people that it is just 
the thing needed. And yet this seems 
to be the case with the Fowler Branch 
Banking bill. Instead of the bankers 
of the country and their clients, the 
people most affected, petitioning the 
natioal legislature to pass this bill, 
these alleged beneficiaries are the 
hardest class to convince that it is a 
necessary, or even a desirable, meas- 
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ure. Legislative physician Fowler 
has made a diagnosis of his patient, 
the American banker, and has told him 
that his system is sadly disordered 
and in need of toning up. He has 
written out his banking bill as a 
prescription, but his patient obsti- 
nately insists that his system is ail 
right and in good working order 
and, standing erect, a magnificent 
specimen of healthful growth and tre- 
mendous energy, tells the physician 
that he has made a mistaken diagno- 
sis and does not know what he is 
talking about. This has been the ver- 
dict at the Kansas City Convention 
of bankers and at the Minnesota 
Convention; and at the recent joint 
Convention of Southern Bankers at 
Savannah, many of those present 
didn’t know anything about the 
Fowler Branch Banking bill, or its 
objects and purposes, and none of 
them, evidently, wanted it enacted. 
See the resolutions passed by the 
Georgia, the North Carolina and Vir- 
ginia associations, published else- 
where in this number. 


The case of Nash v. 
Second National Bank 
of Red Bank, published in this num- 
ber, should be read in connection 
with the cases published in our arti- 
cle in the May Journal under the title 
of ‘Unrestricted Indorsements for 


Apparent Ownership 
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Purposes of Collection.” In that 
article our readers will recall we re- 
ferred to the cases, led by those of 
the supreme court of the United 
States, which establish the rule that 
where the owner of a negotiable in- 
strument indorses it in blank or in 
full to a bank, although in reality 
for collection only, he invests the in- 
dorsee bank with the apparent own- 
ership of the instrument, so that a 
correspondent bank, to which the 
paper is sent, and which has no no- 
tice that the sending bank is not 
owner, obtains a right to the paper 
or its proceeds as against the true 
owner, where the sending bank has 
become insolvent, not only where it 
advances new value upon faith of 
such paper, but also where a balance 
due by the sending bank is allowed 
to remain on faith of remittances of 
paper either already made, or antic- 
ipated to be made by its debtor, the 
proceeds of which would go to pay- 
ment of such balances. 

Underlying this rule, are two the- 
ories or principles of law upon which 
it is supported. One, that one who 
receives a negotiable instrument in 
payment of, or as security for, an 
antecedent debt is a holder for value, 
equally as where present value is 
given: the other, that the equities 
between two innocent parties, the 
real owner who contributed to give 
the insolvent bank credit, and the 
bank which acquired the paper ap- 
parently owned by its debtor, are 
with the latter. 

Now, the case before the New Jer- 
sey court is very similar in most of 
its essential features..to the cases 
above referred to, but;)the result 
reached is different. The seller of a 


carload of oats drew a draft on thie 
buyer for the price. He made this 
draft payable to the bank with which 
he deposited it for collection—an in 
solvent conctrn. By making it so 
payable unrestrictedly, he invested 
the bank with the apparent owner- 
ship of the draft, equally as if he had 
indorsed a draft, of which he was the 
payee, unrestrictedly to that bank. 
The payee bank indorsed the draft 
over to another bank, with which it 
had an account current, the balance 
of account being against the sending 
institution. Then the sending bank 
failed. When the draft was collected 
the correspondent credit its proceeds 
to the payee—the apparent owner— 
in reduction of such balance. 

Under circumstances such as these— 
if we add the fact that the corre. 
spondent bank in each case received 
the paper before the sending bank 
failed, although it may not have 
collected it until afterwards—the 
supreme courts of the United 
States, of Illinois and of Massachu- 
setts, have held the collecting bank 
to be a holder for value and entitled 
to the paper and its proceeds as 
against the true owner. 

But the New Jersey court, while 
admitting that the payment of a 
precedent debt is a valid consider 
ation for the transfer of a _ ne- 
gotiable instrument, and _ while 
stating that if the correspond- 
ent bank had, when it received the 
draft, accepted it as its own, by ap- 
plying it to the subsisting indebted- 
ness, its title would have been good 
against the real owner, holds that 
under the circumstances, it is not so 
entitled. The facts showed that the 
draft was delivered to and mailed 
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by the insolvent bank on July 13th, 
and at the close of business that day, 
it ceased business. On the 14th, the 
correspondent collected the draft— 
whether it received it on the 13th or 
14th does not appear-and then 
credited the sending bank with its 
amount. The court holds that at 
the close of business July 13th, the 
sending bank dropped out of the 
transaction as an agent; that on the 
following day, when the correspond- 
ent collected the draft, the law of 
commercial paper was no longer ap- 
plicable, and it wasa mere agent, 
accountable direct to the real owner; 
and that while the law would pro- 
tect it, if it had advanced funds on 
faith of the paper to the sending 
bank in ignorance of its insolvency, 
yet where it has parted with nothing 
but will merely fail to gain an ad- 
vantage which it would reap if al- 
lowed to apply the owner's funds to 


payment of a debt due by the insol- 
vent sending bank, the right of the 
true owner to the proceeds‘ will be 
adjudged superior. 

Fine distinctions of fact often make 
important changes in results. 


As anindication uf the 
extent to which the 
courts protect the drawers of checks 
on banks who issue them for pay- 
ment with a feeling of uncertainty 
as to whether or not the person to 
whom a check is delivered is the 
rightful one to receive payment, and 
throw the burden of correctly deter- 
mining this fact upon the banks, the 
decision of the court of appeals of 
Coloradoin Western Union Telegraph 
Company v. Bimetallic Bank, is il- 
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lustrative. The manager of a tele- 
graph office received a _ telegraphic 
order to pay a sum of money to a 
man named Daily. A person repre- 
senting himself to be Daily, but who 
was in fact named “ Daley,’’ applied 
for the money. The manager was 
not satisfied that the applicant was 
Daily so he did not pay him the 
cash, but drew his check on 
the bank to the order of ‘Daily,” 
which he delivered to Daley, with 
the express purpose of throwing the 
burden of identification upon the 
bank, Daley indorsed this check as 
‘*Daley,” it was indorsed by two 
other persons, and it was then cashed 
and indorsed by a bank, which col- 
lected it from the drawee bank. The 
money, consequently, was paid to the 
wrong person; and the question for 
the court’s determination was wheth- 
er, as between the two, the drawee 
bank or the telegraph company must 
be the loser. The court decides in 
favor of the checkdrawer, holding the 
latter is not responsible for the wrong 
payment. Ordinarily, of course, a 
payment by a bank on a forged in- 
dorsement of the payee is not in pur- 
suance of the drawer’s authority, and 
cannot be charged against his ac- 
count; but there are cases where one 
man, impersonating another man, re- 
ceives a check payable to that other 
man under a belief of the drawer that 
the impersonator is, in reality, the 
man impersonated, where the courts 
have held that payment of such a 
check on the indorsement by the im- 
personator of the name of the man 
impersonated, whose name he has as- 
sumed for the time being, is charge. 
able to the drawer, as being a pay- 
meut to the precise party intended 
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by him,‘and in his mind, to receive 
payment, and who, if cash had been 
tendered by the drawer, instead of 
a check, would be the one who would 
receive it. The court of appeals of 
Colorado refuses to take this view of 
the present case; for here, the check- 
drawer was not certain that the one 
to whom the check was delivered, was 
the one entitled to the cash, and be- 
cause, also, the indorsement ‘‘Daley”’ 
of a check payable to “ Daily,’’ was 
an indorsement of a name different 
from that of the payee, and this, 
alone, was sufficient to place the 
drawee on its guard as the rightful 
payee. 

While the decision is probably cor- 
rect in the light of established rules, 
it is one of the cases which show how 
much rope the courts now allow de- 
positors in banks in the matter of 
reckless issuance of checks, throwing 
the burden of correcting the mistakes 
of such depositors, and of shouldering 
the responsibility where they fail to 
correct them, upon the banks whose 
business it is to cash and pay such 
checks. Inthe present case, of course, 
the bank of payment will not be the 
ultimate loser. It will have recourse 
upon the bank which received pay- 
ment, upon the warranty implied 
from its indorsement, and that bank 
will obtain reimbursement from prior 
indorsers, unless they are financially 
irresponsible. 


Bank Director's 


In this number we print 
Liability. 


the majority opinion of 
the New York Court of Appeals, hold- 
ing an individual director of the failed 
Madison Square Bank who, in con- 
junction with two other directors, 
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examined into its affairs and lear: 
of its condition of insolvency, pers 
ally responsible to a depositor \ 
had thereafter made a deposit whi 
had been received by direction of th: 
aforesaid directors. 

The opinion is very lengthy 
goes quite extensively into the rea. 
sons upon which the personal lia\il- 
ity is based. Three of the seven jus 
tices, however, were of the opinion 
that no case had been made out 
against the individual director. 
There were other directors who did 
not take such an active interest in 
the bank’s affairs who, apparently, 
escaped without liability. The opin- 
ion is instructive, as showing the 
views of the court upon the duties 
and responsibilities of directors of 
banks in the state, especially in emer- 
gencies where the bank has ap- 
proached, or is approaching, a condi- 
tion bordering on insolvency. 


We observe that the 
Kentucky Legislature 
has passed an act for the refunding 
to the banks and trust companies of 
the state the amount of taxes which 
they have paid to the state since and 
including 1893, under the Hewitt 
Law. The Supreme Court having 
decided that the Revenue Act of Nov- 
ember 11, 1892, had superseded the 
Hewitt Law as to all but a limited 
number of banks, the legislature, in 
1900, passed an act making restitu 
tion to the national banks in the 
state of the difference between what 
they had paid under the Hewitt Law 
and what they should have paid un- 
der the Revenue Law. The present 
law of 1902 now puts the state 


Bank Taxation 
in Kentucky. 
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banks and trust companies on the 
same footing with the national 
banks in reference to the over-pay- 
ment of taxes, doing equal justice to 
all. The full text of this act is pub- 
lished elsewhere in this number. 


The attention of our 
readers is invited to the 
contents of our department of inqui- 
ries and correspondence as published 
in this number, and comparison is 
asked with the work done in this di 
rection by any other of the banking 
publications. We feel that this branch 
of our work is of practical value to 
all our readers and all are equally 
entitled to its privileges. 


Questions in 
Banking Law. 


A new work on this 
subject comes to the 
public through the Macmillan Com- 
pany of New York, written by James 
Henry Hamilton, Ph. D., Professor 
of Sociology in Syracuse University. 
The author states that the practice 
of saving constitutes the most im- 
portant subject within the field of 
social economics, or applied sociology, 
and at the same time seems to be the 
most neglected. The most popular 
subjects for really scientific treatment 
of this class within recent years have 
had to do with such superficial evi- 
dences of the well-being of the labor- 
ing classes as the length of the work 

ing day, factory conditions, and the 
amount of wages. The extent of the 
saving habit, the author says, is cer- 
tainly a more reliable key to the sub- 
stantial well-being of the people, and 
the extent of the facilities for its de- 
velopment must promise an improve- 
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ment which enters deeper into the 
grain of the working classes than the 
opportunities which generous wages 
and short hours afford. The author 
does not depreciate the work that 
has been done in these lines, but his 
purpose is simply to note the unsatis- 
factory status of the literature of 
social economics with the most fun- 
damental principle left out. 

The work is divided into thirteen 
chapters, which embrace (1) The 
Theory of Savings; (2) Educational 
Aspects of Saving; (3) Savings and 
Insurance; (4) Building and Loan 
Associations; (5) Savings Banks; 
(6) Trustee Savings Banks; (7) Co- 
operative Savings Banks; (8) Muni- 
cipal Savings Banks; (9) Postal 
Savings Banks; (10) Postal Savings 
Banks in England; (11) Postal Sav- 
ings Banks on the Continent; (12) 
Postal Savings Banks in Other Coun- 
tries; (13) Conclusion, Bibliography, 
Index. 


What is the effect 
of the federal bank- 
rupt act upon state insolvency laws? 
Does the national bankrupt law sus- 
pend or supersede the state laws in 
their entirety, or is there room in the 
country forthe operation of both the 
national and the state laws? This 
is a question upon which the views of 
many are not clear. Its importance 
is accentuated in the state of Penn- 
sylvania just now because, since the 
passage of the federal bankrupt act 
of 1898, the Pennsylvania Legisla- 
ture, by act of June 4, 1901, creates 
an elaborate system of insolvency 
laws. In view of this, Mr. Ira Jewell 
Williams of the Pennsylvania bar, 


Federal Bankrupt and 
State Insolvent Laws. 
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contributes to the April number of 
the American Law Register, an ar- 
ticle discussing the subject in thelight 
of numerous decided cases. He states 
that ‘‘ while it is settled that so far 
as any state legislation infringes 
upon federal statutes providing for 
a uniform system of bankruptcy 
throughout the United States, the 
state authority must, of course, give 
way to the national, no definite deci- 
sion of the court of last resort has 
answered the question as to whether 
a state insolvency act is entirely sus- 
pended in all its provisions because 
of national bankruptcy legislation, 
or whether it is suspended only in so 
far as it applies or is applied.” 

It has been determined in various 
decisions of the Supreme Court of the 
United States, that the power given 
to the United States to pass bank- 
ruptcy lawsis not exclusive, and that 
a state insolvent law is valid though 
enacted while a national bankruptcy 
act is in force, and on repeal of the 
latter it becomes operative; but the 
question is still an open one in the 
supreme federal tribunal whether the 
entire state law becomes inoperative, 
or Only such provisions as are incon- 
sistent with the national bankrupt 
act. 

The Pennsylvania act differs from 
the national bankruptcy act in many 
respects. It gives jurisdiction in in- 
voluntary insolvency proceedings in 
many cases where the national bank- 
ruptcy law does not; and it presents 
the question whether the public policy 
of a state is to be defeated merely 
because of the existence of federal 
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legislation which, while upon the same 
general subject matter, does not in 
any way conflict with the remedies 
given by the state act, and the further 
question whether the entire state law 
is to be suspended in cases where the 
national bankrupt act is not applied, 
as, for example, unless proceedings 
in bankruptcy are commenced within 
four months of the act of bankruptcy, 
the federal jurisdiction cannot be 
invoked —the question then arising 
whether state laws and remedies can- 
not be applied to the case. 

Mr. Williams points out that there 
are two classes of cases, (1) those to 
which the act of Congress does not 
apply and (11) those to which it is 
not applied. In these cases there is 
no conflict between the state and fed- 
eral law, and he asks: ‘‘Was it the 
intention of Congress to deprive the 
state of a multitude and variety of 
remedies not given by the bankruptcy 
act?”? That Congress could have 
done so he freely admits, but he as- 
serts that Congress has not seen fit 
to exercise its power to this extent. 
Congress, the writer says, has hedged 
about the right to invoke the juris- 
diction of the bankrupt court by 
prescribing certain limitations be- 
yond which creditors cannot go, and 
has further, by implication, given 
creditors the election, during four 
months, whether to apply the bank- 
rupt act; but he denies that Con- 
gress, in the act of 1898, intended to 
make the bankrupt act entirely su- 
persede local Jaws, where their en- 
forcement in no way conflicts with 
the national act. 
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A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW 


YORK, CONNECTICUT, COLORADC, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 


PENNSYLVANIA 


AND 


ARIZONA. 


Embracing special reference to the changes thereby wrought in the former law of the 
subiect in all the above states—Commenced in June 18yq9 number. 


‘orE.—As enacted in New York, the Nego- 
Instruments Law is divided into nineteen 

es as follows: 

General Provisions (Sections 1—17) 


>, Negotiable Instruments: Form and Inter- 
retation (20—42) 
Consideration (50—55) 
Negotiation (60—8o 
5: Rights of holder (gQo— 93) 
Liabilities of parties (110—119) 
. Presentment for payment (130—148 
8. Notice of dishonor (160—189) 
Discharge (200- 
). Bills of exchange (210—215) 


200) 
Acceptance (220—2}30) 
Presentment for acceptance (240 
3. Protest (260—268) 
Acceptance for honor (280 ~290) 
5. Payment for honor (300—306) 
Bills in a set (310—315) 
. Promissory notes and checks (320 


-248) 


) 


325 
Notes given for patent rights (330—332) 
Laws repealed; When takes effect (340— 


341) 


provisions of the law naturally fall under 
r general classifications: 
i. General Provisions. 
Negotiable Instruments in General. 
Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not unitorm. There 
s, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL 

DISCHARGE OF 

INSTRUMENTS. 


ARTICLE VIII 
TIABLE 


NEGO- 


(Continued. ) 


We are on the subject of how a ne- 
gotiable instrument is discharged, 
and in the last number we consid- 
ered subdivision 1 of section 200 
which provides that a negotiable in- 
strument is discharged ‘‘by payment 
in due course by or on behalf of the 
principal debtor.” 

Coming, now, to the second subdi- 
vision, a negotiable instrument is 
also discharged (2) by payment in 
due course by the party accommo- 
dated, where the instrument is made 
or accepted for accommodation. The 
accommodated party is, of course, 
the ultimate debtor, and has recourse 
upon no one. The discussion of sub- 
division 1, providing that the instru- 
ment is discharged by payment indue 
course by or on behalf of the principal 
debtor is equally applicable here. 

The following interesting case re- 
cently arose in New York, involving 
the liability of a maker of a note, 
who had executed it for the accom- 
modation of the payee to one who 
had furnished the funds to the payee 
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to take the note up from the bank 
which had discounted it (Lancey v. 
Clark, 64 N. Y., 209.) A executed a 
note for the accommodation of the 
firm of B and C, who discounted the 
note with a bank. Before maturity, 
B and C dissolved, and C undertook 


to close up the business. C obtained” 


from D money to take up the note 
from the bank at maturity, and on 
the day it was payable C paid the 
money into the bank and received the 
note. Cdid not assumeto act asagent 
for any one, did not ask to have the 
note transferred to any one, and did 
not mention D’snameinany way. He 
asked to have the note protested, so 
he could hold indorser and maker, 
but did not disclose why he wanted 
to hold them, and the bank knew 
that the note was given by A as an 
accommodation to the firm of B and 
C. After C had paid and taken up 
the note, he sent it to D, and D sued 
A as maker thereon. The court re- 
fused to hold A liable to D. It said 
that if D had taken title from the 
bank he would have taken the place 
of the bank, and his title and right to 
enforce it would have been as good 
as those of the bank at the time he 
took it. But if D took the note from 
C, it being past due, he took it sub- 
ject to any defense which A had 
against C, if sued by the latter, and 
in such case A’s defense was perfect, 
as he could not be successfully sued 
by either party for whose accommo- 
dation he had made the note. The 
court held that D did not take title 
to the note from the bank, which had 
not sold or transferred it, but simply 
received payment of it; but D simply 
took C’s unenforceable title, and 
therefore had no claim against A. 
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a note at maturity by the party ac 
commodated. Under subdivision 2, 
above, it was thereby discharged; 
and no subsequent taker could ac- 
quire enforceable rights against the 
maker for accommodation 

In addition to payment, a negoti- 
able instrument is also discharged 
(3) “by the intentional cancellation 
thereof by the holuer.’’ 

In this connection, we will intro- 
duce sections 203 and 204, which 
cover the subject of discharge by 
cancellation or renunciation. 


“Sec. 203. Renunciation by holder. 
—The holder may expressly renounce 
his rights against any party to the 
instrument, before, at or after its 
maturity. An absolute and uncon- 
ditional renunciation of his rights 
against the principal debtor made at 
or after the maturity of the instru- 
ment, discharges the instrument. But 
a renunciation does not affect the 
rights of a holder in due course 
without notice. A renunciation must 
be in writing, unless the instrument 
is delivered up to the person primar- 
ily liable thereon. 

Sec. 204.—Cancellation; uninten- 
tional; burden of proof.—A cancel- 
lation made unintentionally, or under 
a mistake, or without the authority 
of the holder, is inoperative, but 
where an instrument or any signa- 
ture thereon, appears to have been 
cancelled, the burden of proof lies on 
the party who alleges that the can- 
cellation was made unintentionally, 
or under a mistake, or without au- 
thority. 


The case of Larkin v. Harden- 
brook, 90 N. Y. 333, affords an illus- 
tration of intentional cancellation. 
One Loper executed to one Harden- 
brook a deed of certain premises. In 
consideration thereof, Hardenbrook 
executed and delivered his promis- 


This case illustrates a payment of 
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sory note to Loper. Later, Loper 
voluntarily and intentionally cancel- 
led and surrendered the note to 
Hardenbrook. After Loper died, his 
executor brought an action against 
Hardenbrook on the note, alleging 
that it had been lost or destroyed. 
The intentional cancellation and sur- 
render having been proved, the court 
held that Loper had discharged Har- 
denbrook thereon, and that no re- 
covery could be had, either on the 
note or on the original considera- 
tion. It said: ‘*The rule seems to 
be well settled by the authorities 
that where an obligee delivers up the 
obligation which he holds against 
another party, with the intent and 
for the purpose of discharging the 
debt, where there is no fraud or mis- 
take allezed or proven, that such 
surrender operates in law as a re- 
lease and discharge of the liability 
thereon; nor is any consideration 
required to support such a transac- 
tion when it has been fully executed. 
There certainly could not be higher 
evidence of an intention to discharge 
and cancel a debt than by a destruc- 
tion and surrender of the instrument 
which created it, to a party who is 
liable by virtue of the same.” 

Here is another case: Slade v. Mu- 
trie, 156 Mass. 19. Mutrie owed 
Slade a sum in excess of $125, and 
Slade held Mutrie’s note for the 
amount due. After its maturity Mu- 
trie paid Slade $125, and received 
the note from Slade, part of the name 
of the maker having been torn off, 
and also a receipt “‘in full settlement 
of all accounts to date.’”’ Thereafter, 
Slade sued Mutrie for the balance 
due on the note. There was conflict- 
ing evidence upon the question 
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whether the note was delivered to 
Mutrie for the purpose of being can- 
celled or extinguished. The court in- 
structed the jury that if, at the time 
Slade received the $125 from Mutrie 
and gave him a receipt in full of all 
demands therefor, he surrendered the 
note to Mutrie with the intention 
that it should be cancelled and that 
the debt evidenved thereby should be 
extinguished, and if he intended to 
give Mutrie the balance of the debt, 
and the payment made was to be in 
full of the debt, then Slade could not 
recover on the note; but if Mutrie 
asked Slade to take a part of the 
amount due, and to give him the 
note and receipt in full of all ac- 
counts in order that he might ex- 
hibit them, and Mutrie received the 
note and receipt upon his promise 
that he would pay the balance, and 
Slade surrendered the note and gave 
the receipt upon Mutrie’s promise to 
make payment, subsequently, of the 
balance, then Slade would be entitled 
to recover. The jury found that Slade 
intended to receive the $125 ‘“‘in full 
for the debt then due,” and returned 
a verdict for Mutrie. This the su- 
preme court sustained. 

The court held: Counsel for Mutrie 
concedes that the payment of a part 
of a debt after the whole debt has 
become payable is not a sufficient 
consideration to support a promise 
not under seal to discharge the re- 
mainder of the debt. The jury found 
that the note was surrendered by Slade 
to Mutrie that it might be cancelled 
and that Slade intended, by deliver- 
ing the note to Mutrie, to give him 
the note and discharge the remainder 
of the debt. For certain purposes a 
bill of exchange or a promissory note 
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is regarded in this Commonwealth, 
not merely as evidence of a debt, but 
as the representative of a debt, or the 
debt itself. Each may be the subject 
of a gift, but to constitute a gift there 
must bea delivery by the owner to 
the donee, with the intention of pass- 
ing the title. It follows from this, 
that the delivery of a promissory note 
by the holder to the maker, with the 
intention of transferring to him the 
title to the note, is an extinguishment 
of the note, and a discharge of the 
obligation to pay it. 

The above two cases afford instan- 
ces of intentional cancellation, by 
the holder by way of gift, which 
operated to discharge a negotiable 
instrument, equally as where it had 
been paid. Ifa man who owns a ne- 


gotiable instrument chooses, instead 
of receiving payment, to makea gift 
or present of it to the debtor, either 


in whole or in part, there is nothing 
in law which prevents him from so 
doing. It is an elemental principle of 
law, that to constitute a gift, there 
must be first, an intention to give, 
and second, a carrying out of the in- 
tention to completion, by a delivery 
of the subject matter of the gift to the 
donee. Many of our readers have 
been all through this subject with us 
in the series of articles which we pub- 
lished upon gifts or trusts of bank de- 
posits. Now, in both the cases we 
have cited above, the subject of the 
gift has been a promissory note—in 
the first case, the whole note being 
given; in the second, the balance due 
on the note. Butin both, there was 
a completed gift, there being shown, 
not only an intention to give, but a 
completion of the gift by delivery of 
the note; in both cases, the note by 
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being surrendered up, with intention 
to make a gift, is held cancelled and 
discharged. 

It is not only, however, by way of 
gift that an instrument is cancelled. 
It may be paid in full, and cancelled 
for that reason. Further, while de- 
livery or surrender of possession usu- 
ally accompanies cancellation, it is, 
of course, not necessary to effectuate 
it. The merestroke of a pen through 
the signature of the maker, or across 
the face of the instrument, with the 
intention to cancel is, is sufficient to 
accomplish the discharge, although 
the instrument is never surrendered 
up by the holder. 

In this connection, it may be well 
to look at section 203 which provides 
for renunciation, as distinguished 
from cancellation. At any time, either 
before, at or after maturity, the hold- 
der may renounce his rights against 
any party to the instrument; and the 
instrument is discharged by an abso- 
lute and unconditional renunciation 
of his rights against the principal 
debtor made at or after the maturity 
of the instrument. But suppose it is 
made before maturity? Well, if the in- 
strument is not surrendered and it is 
thereafter negotiated before maturity 
to a purchaser ignorant of it, it is not 
discharged as to him. “A renuncia- 
tion does not affect the rights of a 
holder in due course without notice.”’ 
Further, a renunciation, must be in 
writing, unless the instrument is de- 
livered up to the person primarily li- 
able thereon.”’ 

Renunciation, it would appear, is 
another form of discharging the 
instrument. The holder of. a _ ne- 
gotiable instrument might make a 
will, for example, or execute and de- 
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liver some other writing expressly 
renouncing his rights thereon as 
against the primary debtor, or any 
other party, while retaining the in- 
strument in his possession uncancel- 
led. Such renunciation would not 
affect the rights of innocent purchas- 
ers to whom the instrument was sub- 
sequently negotiated before matur- 
ity; but would be just as effectual, 
in discharging the obligation of the 
parties named to the renouncing 
holder, as if the instrument was sur- 
rendered up and cancelled as to such 
parties. Inthe matter of gifts and 
trusts of bank deposits, we learned 
that there were two effectual forms 
of passing title and rights out of the 
owner—one by actual delivery of the 
subject matter, such as a deposit 
book or certificate of deposit, in con- 
summation of an intention to give; 
the other where possession was re- 
tained by the owner, but title was 
passed from him, by a declaration 
of trust in favor of some named 
beneficiary. In analogy to such a 
declaration of trust by the owner of 
a bank deposit, where the owner di- 
vested himself of title, and created a 
trust for the benefit of another, is the 
operation of renunciation of his 
rights by the owner of a negotiable 
instrument, who retains possession 
and does not deliver the instrument 
to the party in whose favor he re- 
nounces, namely, a renunciution “in 
writing” of his rights against any 
party to the instrument. 

In the instances of cancellation 
cited above,the cancellation has been 
intentional, and has resulted in dis- 
charge of the instrument. But unless 
the intention to cancel is present, 
there is no discharge; for, we see by 
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section 204, that a cancellation made 
unintentionally, or under a mistake, 
or without the authority of the hold- 
er is inoperative; but in this case, the 
burden of proving the want of inten- 
tion, or of authority, or the mistake, 
lies on the party who alleges it. 

The case of Lyndonville Nation. 
al Bank v. Fletcher, 68 Ver. 
mont, 81, affords a good illustration 
of cancellation by mistake, showing 
how, notwithstanding such cancella 
tion, the holder’s rights will be en- 
forced. 

One Fletcher was surety for one 
Walter on a second renewal note to 
the Lyndonville National Bank. Wal 
ter had put $20,000 of securities into 
Fletcher’s hands, in consideration of 
which the latter had indorsed for 
him to that amount, of which the 
note to the bank was apart. The 
bank knew that Fletcher was surety 
for Walter, but did not know that he 
had security. The note was taken up 
by a note that Walter sent to the 
bank, signed by him and purporting 
to be signed by Fletcher,but on which 
Walter had forged Fletcher’s name. 
There were several like forged renew- 
als, but Fletcher had no knowledge 
of any of them, till the bank informed 
him of the approaching maturity of 
the last one, and that it would not 
be renewed. Then Fletcher went to 
the bank, saw the note, pronounced 
his name a forgery, and refused to 
pay it. 

The bank sued [Fletcher on the last 
genuine note, which it had surren. 
dered in exchange for the forged 
renewal. When this note was 
taken up, the bank had stamped it 
‘‘Paid” and had delivered it to Wal- 
ter, who carried it to Fletcher. Flet- 
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cher, believing it}was paid and extin- 
guished, signed another note for 
Walter for the same amount, by which 
he was damnified. Fletcher conceded 
that the bank believed the forged re- 
newal was genuine, and acted upon 
that belief in taking it and surrender- 
dering the genuine note; but he 
claimed that the cashier was negli- 
gent in taking the forged renewal 
and stamping and giving up as paid 
the genuine renewal, for he said the 
forgery was so manifest that a care- 
ful and prudent man, with both notes 
before him, ought to have detected it. 
He asked to go to the jury on that 
question,and if negligence of the bank 
was found, he contended that the 
bank would be estopped from recov- 
ering from him on the last genuine 
note. Fletcher also claimed that by 
stamping the last genuine note 
‘*Paid”’ instead of ‘*Renewed,”’ as the 


fact was,the bank made a falsestate- 


ment, to its knowledge, and that 
when it delivered the note to Walter 
thus stamped, it ought to have 
known that he would show it to 
Fletcher, and that Fletcher would be 
thereby induced to believe it was 
paid and extinguished, and to act ac- 
cordingly, to his prejudice, or, at 
least, the bank ought to have known 
that such would naturally and prob- 
ably be the fact, and that if the jury 
should find that the bank, in the ex. 
ercise of requisite care and prudence, 
ought to have so known, then what 
it did, amounted to a representation 
by it to Fletcher that the note was 
in fact paid and extinguished; and 
Fletcher claimed that if the jury fur- 
ther found that he acted upon that 
representation to his prejudice, the 
bank would be estopped from recov- 
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ery on the note. Fletcher further 
claimed that if the parties were to 
be regarded as equally innocent, and 
the taking of the forged renewal 
and the stamping as paid and giving 
up the last genuine note,were a mere 
mistake on the part of the bank, then 
the loss must still rest upon the bank 
which made the mistake, and upon 
which the chances of business had 
placed it. 

But the trial court ruled against 
Fletcher on all these claims, and di- 
rected a verdict for the bank for the 
amount of the last genuine note, and 
the supreme court of Vermont af- 
firmed the judgment. Its statement 
of law and reasoning were substan- 
tially as follows: 

The bank’s duty was toact in good 
faith towards Fletcher in the matter, 
but it was under no further duty to 
him. 

The presentation by Walter of the 
first forged renewal was a represen 
tation by him that it was genuine, 
and the bank, certainly with nothing 
to arouse its suspicion, owed Fletch- 
er no duty to distrust Walter, and to 
examine the two notes to see whether 
his representation was true or not. 

The bank was not bound to know 
Fletcher’s handwriting, and it was 
not his duty to examine with reference 
to ascertaining a thing that it was 
not bound to know. But by this we 
do not mean tosay that it could shut 
its eyes that it might not see,or turn 
away lest otherwise facts might be 
disclosed at variance with what it 
represented to exist, for that would 
be bad faith and breach of its duty. 
It follows that, as here there was no 
duty to examine, there was no negli- 
gence in not examining. 
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‘or was the representation of pay- 
ment that the bank made false to its 
knowledge, as claimed, but true in 
its belief, in substance and effect, for 
had the forged note been genuine, it 
would in law, have paid the other 
note and extinguished it as affording 
a cause of action against Fletcher; 
and as knowledge of the falsity of the 
representation is not imputable to 
the bank, as it was not in a position 
that it ought to have known, there 
can be no estoppel on this score. 

The case comes to this, then, that 
said representation was a mistake on 
the part of the bank,arising from its 
non-culpable ignorance of the truth 
and brought about by the fraud of 
Walter; and it would seem that a 


representation induced by fraud will 
not estop. 

But it is claimed that if a mistake, 
the case is one that calls for the ap- 
plication of the rule that when a mis- 


take has been made from which one 
of two innocent parties must suffer, 
he must suffer who made the mistake, 
especially when, as here, the chances 
of business have placed the loss upon 
him. But while that principle may 
be applicable where the loss can be 
traced to the fault or neglect of either 
party, here the loss is not traceable 
to the fault orthe neglect of the bank; 
nor can it hardly be said that the 
chances of business have placed the 
loss upon the bank, but rather on 
Fletcher; but if it can, the bank, in 
legal effect, holds Fletcher’s note,and 
it has not been paid, and the bank is 
not estopped from collecting it of 
him. In these circumstances, the 
chances of business can avail Fletcher 
nothing. 

In this case, we see, a bank cancel- 
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ling a note by stamping it ‘‘Paid,”’ 
and surrendering it to the maker; yet 
having done so through mistake, un- 
der circumstances held to show no 
fault or neglect on its part, or no 
reason making it unfair to enforce its 
payment, the note, not having been 
paid, is enforceable against a surety 
notwithstanding the mistaken can. 
cellation. Here, there was no inten- 
tional cancellation by which the in- 
strument was discharged. 

We come now to the fourth sub- 
division of section 200, which section 
provides how instruments are dis- 
charged. 

A negotiable instrument, in addi- 
tion to payment or intentional can- 
cellation, is discharged (4) “‘by any 
other act which will discharge a 
simple contract for the payment of 
money.” 

An illustration of such an act is 
where there are two joint makers of 
a negotiable promissory note and 
the holder executes a release to one 
of them of his liability on the note. 
It is a well settled rule that a release 
of one joint maker by the holder, will 
discharge all the joint parties, for 
such a release is a complete bar to 
any joint suit, and no separate suit 
can be maintained in such case. The 
note is therefore discharged. See 
Crawford v. Roberts, 8 Oregon, 324. 
But it has been held in the case of 
Shaw v. Pratt, 22 Pick. 305, thata 
release of one of two joint promis- 
ors, will not discharge the other from 
liability unless it be a technical re- 
lease under seal. 

The operation of the statute of lim- 
itations may also be classed under 
this subdivision, as an act which will 
discharge the contract. If the hold- 
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er of an unpaid instrument lets it 
die the death of the statute of limita- 
tions in his hands, it is effectually 
discharged. 

Finally, a negotiable instrument is 
discharged (5) ‘‘when the principal 
debtor becomes the holder of the in- 
strument at or after maturity in his 
own right.” 

If a negotiable instrument is trans- 
ferred to the principal debtor—the 
maker or acceptor- at or after ma- 
turity, the cases have established 
that the transaction must be consid- 
ered as a payment, and not a pur- 
chase, hence theinstrument cannot be 
reissued or negotiated by him. It is 
discharged. But to have this effect, 
the principal debtor must become the 
holderinhisownright. If he becomes 
the holder in a representative capac- 
ity, as executor for example, the in- 
strument will not be discharged. 

Where the transfer is to the prin- 
cipal debtor before maturity, the 
transaction may be shown to be a 
purchase and not a payment; and if 
the instrument has been purchased 
by the principal debtor before ma- 
turity, it may be re-issued by him. 
But it appears that a distinction is 
made between the case of a single 
promisor, and of joint promisors, 
where an instrument is re-transferred 
by way of purchase, and re-issued be- 
fore maturity; for where an instru- 
ment is retransferred to one of two 
or more joint makers, before maturity 
and is re-issued by such joint maker, 
his transferee gets only a right of 
contribution against the other joint 
makers. 

Upon the right of a single promis- 
or to re-issue an instrument before 
maturity, the following language of 


the court in Eckert v. Cameron 4% 
Pa. St, 120,is instructive: ‘*Thec: ses 
hold there is nothing in the fact that 
an acceptor or maker of an indorsed 
note has it in his possession, and of. 
fers it for discount before its matur. 
ity, to give notice to a purchaser of 
its payment orextinguishment. 7 heir 
doctrine is that one who discounts 
snch a note for the maker before it is 
due, according to its tenor, is an in- 
nocent holder for value,and is entitled 
to recover against any of the parties 
to it.’’ 

But when one of two joint prom. 
isors, who is directly liable on the 
note for its whole amount, receives a 
re-transfer of it, he is powerless to re- 
vive the prior contract against his 
co-signers. The joint contract to 
pay becomes extinguished when the 
note is taken up by one, and the ob 
ligation to contribute takesits place 
If that one negotiates the note to 
another for value, al] he can convey 
as against the other, is the right he 
himself has, namely, a right to enforce 
contribution. See Stevens v. Hannan, 
86 Mich. 305; 88 Mich. 13. 

We have now reviewed the pro 
visions of section 200 providing how 
an instrument is discharged—seeing 
that it may be by payment, by in- 
tentional cancellation, by other acts 
which discharge simple contracis, 
and by the principal debtor becom- 
ing the holder, in his own right, at 
or after maturity. 

We now take up section 201, pro- 
viding when persons secondarily li- 
able on the instrument are dis- 
charged, and will afterwards take up 
the provisions upon the effect of alter- 
ation, as avoiding a negotiable in- 
strument. 


—rF = 


— «= 
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Sec. 201. When persons secondarily 
liable on, discharged.—A person sec- 
ondarily liable on the instrument is 
discharged: 

1. By any act which discharges 
the instrument; 

2. By the intentional cancellation 
of his signature by the holder; 

3. By the discharge of a prior 
party, 
| By a valid tender of payment 
made by a prior party; 

By a release of the principal 
debtor, unless the holder’s right of 
recourse against the party secondar- 
ily liable is expressly reserved; 

6. By any agreement binding upon 
the holder to extend the time of pay- 
ment or to postpone the holder’s 
right to enforce the instrument (un- 
less made with the assent of the 
party secondarily liable, or*) unless 
the right of recourse against such 
party is expressly reserved. 

A person secondarily liable is dis- 
charged by (1) any act which dis- 
the instrument. We have 
seen in detail, in considering section 
200, the various acts by which a 
negotiable instrument is discharged. 

Such person is also discharged by 
(2) the intentional cancellation of his 
signature by the holder. We have ai- 
ready seen by section 78 that “the 
holder may at any time strike out 
any indorsement which is not neces- 
sary to his title. The indorser whose 
indorsement is struck out, and all in- 
dorsers subsequent to him, are there- 
by relieved from liability on the in- 
strument.” This affords one illustra. 
tion of intentional cancellation by 
the holder, of the signature of an in- 
dorser—a party secondarily liable. 

Some peculiar transactions involv- 
ing cancellation of signature of a 


party to a bill have come before the 


charges 


esis were omitted from 
v York act by error in 


words in parenth 


rossing 
ngrossing 
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English and Scottish courts for deter- 
mination, which may be referred to 
in this connection. Ralli v. Dennis- 
toun, 6 Exch. 483, is a case involving 
cancellation of an acceptance. A in 
Trieste drew on D in Liverpool, bills 
of exchange in two parts, sending 
the first parts to D who, at his re- 
quest, accepted them and lodged them 
with a London banker, to be held at 
the disposition of the holders of the 
seconds. A attempted to negotiate 
the seconds, but failing, he cancelled 
the seconds, and the London banker, 
at his request, returned the firsts to 
D, who, following A’s instruction, 
cancelled the acceptances. But later, 
A finding that he could negotiate 
the seconds, wrote D to replace the 
accepted firsts in the hands of the 
London banker, to be held as before. 
D replied that it would hardly do 
to reissue the firsts in their present 
state, but that he had written the 
London banker explaining this, and 
requesting him to refer the holder of 
the seconds to D when they were 
presented. A issued purported new 
seconds, representing that the firsts 
had been accepted by D, which came 
into the hands of R for value. In an 
action by R against D, it was held 
that the acceptances of the firsts 
having been cancelled, in accordance 
with the instructions from A to D, 
the subsequent indorsements of the 
new seconds to R conferred no rights 
against D. The court said that the 
acceptances having been cancelled in 
accordance with the letter of A to D, 
the obligation of the acceptor on the 
bills was put an end to, with re- 
spect to A and all persons claiming 
subsequently under him. As to any 
persons who might have acquired 
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an interest in these bills as holders 
of the then existing seconds, the act 
of D and A in putting an end to the 
acceptances would have no effect. 
But at that time no other person 
had any interest in those bills, and 
it was perfectly competent for A and 
D to put an end to the obligation 
which D had contracted by the accept- 
ances. It was further held that 
whether there was a new acceptance 
by D, by reason of his letter to A that 
he had written the London banker to 
refer the holders of seconds to him, 
could not be considered by the court 
in the case before it, as the only ac- 
ceptance averred and proved, had 
been cancelled. 

The case of Ingham v. Primrose, 7 
C.B.N.S.82, involved the cancellation 
of an acceptance, by the tearing of a 
bill of exchange in half and throwing 
it in the street. One Primrose accept- 
ed a bill and gave it to one Murga- 
troyd to get it discounted and pay 
Primrose the proceeds. Murgatroyd 
put his name to it as drawer and 
payee, but failing to negotiate it re- 
turned it to Primrose, who tore it 
in half and threw it away in the 
street. Murgatroyd picked up the bill, 
Saying it was better not to throw it 
down in thestreet, and Primrose said 
nothing. Murgatroyd afterwards 
pasted together the two pieces of 
paper, and indorsed it to one King 
for value, who indorsed it to Ingham. 
Ingham sued Primrose on the bill, 
and the court gave him judgment. It 
said that if Primrose had drawna 
check, or had indorsed in blank a 
bill payable to his order, which had 
been lost or stolen from him before 
issue, and it had afterwards found its 
way into the hands of a holder for 
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value, without notice, the latter 
would have the right to payment, 
for negotiable instruments, by the 
law merchant, have become part of 
the mercantile currency of the coun 
try, and it is requisite that innocent 
holders for value should have a right 
to enforce payment of them against 
those who, by making them, have 
caused them to be a part of suchcur- 
rency. Although put into circulation 
through the fraud of another man, 
the innocent holder takes it without 
notice of such fraud, and is protected. 
The present case, the court said, 
would be like the above, unless the 
acceptor’s liability is precluded by the 
fact that, before the instrument was 
put into circulation for the second 
time, the acceptor had torn it, with 
the intention of destroying or annul- 
ing it. On this point the Court said, 
if the act done with suchan intention 
by the maker, does not manifest the 
intention on the face of the instru- 
ment, it can hardly be maintained that 
the act would be of any efficacy, be- 
cause the instrument would be appar- 
ently, still, a part of the mercantile 
currency; hence the case turns upon 
the question whether the act of tear- 
ing the bill into two pieces, being 
manifest on the face of it, is such an 
act as prima facie ought to have in- 
dicated to the purchaser that it had 
been withheld or withdrawn from 
circulation. The tearing having been 
done in such a way that the appear- 
ance of the bill when it was nego- 
tiated, was at least as consistent 
withits having been divided into two 
for the purpose of safer transmission 
by post, as with its having been torn 
for the purpose of annulling it, the 
court, sitting as a jury, finds that 
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there is not enough in the facts to 
justify the conclusion that the bill 
exhibited appearances which would 
have led a man of ordinary intelli- 
gence to believe that it had been 
torn for purpose of annulment; and 
the acceptor by abstaining from an 
effectual cancellation or destruction 
of the bill, having led the purchaser 
to become a holder for value, with- 
out having any just cause for sup- 
posing that it had been cancelled or 
annulled, must pay it to the pur- 
chaser. 

The Scottish case of Bank of Scot- 
land v. Dominion Bank, 16 L. R. A. 
C. 592 (1891) presents a situation of 
an unauthorized cancellation, by the 
agent of the holder, of an acceptance 
to a bill of exchange. The agent of 
the Bank of Scotland offered to try 
to obtain payment of a bill which had 
been protested for non-payment, and 
The 


the holders accepted the offer. 
acceptors offered to pay the bill and 
the protest charges, on the condition 
that they should not be called upon 


to pay interest and expenses. The 
bank’s agent communicated this con- 
dition to the holders, and without 
waiting for authority, took payment 
of the bill and protest charges, 
marked the bill paid and delivered it 
to the acceptors, who deleted their 
names thereon. Thereafter the hold- 
ers refused to agree to the conditions 
on which payment had been made, 
refused to accept the sum tendered to 
them, by the agent of the bank, and 
received back the bill cancelled. They 
then brought an action against the 
acceptors for the amount of the bill, 
with interest, and for the expenses of 
the action, and obtained decree, but 
the acceptors became bankrupt. The 
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holders thereupon brought an action 
against the Bank of Scotland for the 
amount of the bill with interest, and 
for the expenses of their action 
against the acceptors. The Bank of 
Scotland is held liable; but is held en- 
titled to an assignment of the rights 
of the holders against the drawers 
of the bill. 

We come next to subdivision 3 of 
section 201. In addition to the dis- 
charge ofa party secondarily liable on 
the instrument (1) by any act which 
discharges the instrument and (2) by 
the intentional cancellation of his 
signature by the holder, he is also 
discharged (3) by the discharge of a 
prior party. 

“It is a general rule that whatever 
discharges the maker or acceptor of 
a bill or note—the principal debtor 
— discharges the drawer and indorser 
who are sureties, for the contract 
which they undertook to assume 
thus passes out of existence by the 
act of the beneficiary. And whatever 
discharges a prior indorser dischar- 
ges all subsequent indorsers, for the 
reason that he stood between them 
and the holder, and on making pay- 
ment each one could have had re- 
course against him but from which 
his discharge precludes them. The 
contracts of the parties to a note are 
said to be like the links of a pendant 
chain, if the holder dissolves the first, 
every link falls with it.’’ Thisis the 
language of Ruger, Ch. J.,in Shutts v. 
Fingar, 100 N. Y. 545, quoting from 
Daniel, Neg. Insts., secs. 1306, 1307. 

But the broad language that a 
party secondarily liable on an instru- 
ment is discharged by the discharge 
of a prior party, must be read and 
understood with certain qualifica- 
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tions. For example, a prior party, 
such as an indorser, might be dis- 
charged by the failure to give hin no- 
tice of dishonor, while a subsequent 
indorser might be held liable by due 
notice given him by the holder, for it 
is not necessary that the holder notify 
a prior indorser in order to hold a 
subsequent one. 

But any voluntary act, or omission 
to act, of the holder which discharges 
a prior party will discharge a subse- 
quent party. For example, if he al- 
lows the statute of limitations to run 
in favor of the prior party; or if he 
brings an action against the prior 
party which results in judgment for 
the latter and his consequent dis- 
charge, this will discharge the subse- 
quent party. 

sut where the prior party is dis- 
charged, not by any voluntary act of 
the holder, but by mere operation of 


law, the subsequent party is not dis- 


charged. Anexample of this is a dis- 
charge in bankruptcy ofa prior party. 
Here a subsequent party would still 
remain liable to the holder. 

An illustration of the discharge of a 
party secondarily liable by reason of 
a prior party being made executor of 
the holder, is afforded by the case of 
Jenkins v. Mackenzie, (i Upper Canada 
Q. B 544. James Mackenzie made 
a note payable to Joseph Pierson or 
order. Pierson indorsed the note 
and it was then indorsed by John 
James Mackenzie, who indorsed it 
to one Proby. Proby died leaving 
Pierson as one of his executors, 
Pierson, as Proby’s executor, sued 
John James Mackenzie as indorser 
on the note. Mackenzie contended 
that if he should be obliged to pay 
it to Pierson, Pierson would be liable 
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over to him as prior indorser, 

the court sustained his plea t 
Pierson was discharged by be 
made executor of Proby; and he 
that John James Mackenzie, the 
sequeut indorser, was also dischar;: 

It said: ‘It would seem to be qi 
clear that if Pierson were the maker 
the debt would be discharged, for 
would as to the creditors, be rega 
ed as assets in his hands, as exec 
tor, and so there could be no remedy 
against this indorser. We cannot 
hold the effect to be different because 
Pierson, instead of being maker of the 
note, is an indorser, but prior to this 
defendant’s ( John James Mackenzie's) 
indorsement. 
as if Pierson had paid the debt to the 
executors, or had been released with- 
out payment, after which there could 
be no remedy against any subsequent 
indorser.”’ 

A person secondarily liable on the 
instrument is also discharged (4) 
‘“‘by a valid tender of payment made 
by a prior party.’”’ The reason for 
this is obvious. If the holder 
the opportunity of receiving pay- 
ment from a prior party, by a valid 
tender, and refuses it, he should not 
thereafter be permitted 
against a subsequent party. 

In Joslyn v. Eastman, 46 Vermont, 
258, Joslyn, the holder, sued East- 
man, the surety on a note of which 
one Hall was maker. Hall’s admin. 
istrator had tendered payment to 
Joslyn, which had been refused. The 
court held Eastman discharged. It 
said: ‘‘The important question is, 
whether the defendant can avail him- 
self of the benefit of the tender which 
the jury have found was made to the 
plaintiff. The obligation of the sure- 


The effect is the same 


has 


recourse 





THE NEGOTIABLE 


eing accessory to that of the prin- 

il, the surety could not be called 
upon as long as the principal had 
lone all that could legally be required 
of him in the performance of the con 
tract. The tender which the jury 
have found was made, was legally 
sulhcient, and would have been avail- 
able as a defense in any suit the plain- 
tiff might have instituted seeking a 
recovery out of the estate of Hall,and 

: think it is equally available to the 
defendant. When a debtor tenders 
payment of the debt for which the 
surety is obligated, and the creditor 
leclines to receive it, he thereby dis- 
charges the surety.” 

[n this connection, we must notice 
the New York case of Clark v. Sickler, 
64.N, Y. 231. Sometime after a pro- 
missory note became due, the maker 
went to the holder with the money 
to pay it, which the latter declined to 
receive, giving as a reason that he 
had no use for the money, and he re- 


juested that the maker would keep 
it. The maker was then solvent, but 


ifterwards became insolvent. The 
holder sued the surety on the note, 
and the question was whether he was 
The court said that the 
argument was plausible that inas- 
much as the note was not paid by 
reason of the request of the holder, 
the latter ought not to enforce it 
against the,surety after the principal 
debtor had become insolvent; but its 
reasoning led to the conclusion that 
the surety was not discharged. This 
reasoning was, briefly, this: 

‘he act which will discharge a 
surety must be legally injurious or 
inconsistent with his legal rights. An 
agreement with the principal debtor 
extending the time of payment, or in 


discharged. 
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any manner changing the contract 
made by the surety, will have that 
effect. So the release of a security 
held by the creditor, and thelike. But 
the facts do not present such a case. 
The contract was not changed. The 
time was not extended by any bind- 
ing agreement. Anaction might have 
been brought immediately after the 
transaction in respect tothe payment 
and the circumstances which took 
place would not have constituted a 
defense. It is well settled that mere 
indulgence will not discharge a sure- 
ty The holder preferred not to col 
lect the note, and gave indulgence, 
but not a stipulated extension. An- 
other principle is that the surety may 
be discharged from an omission of 
duty on the part of the creditor, but 
the surety mustintervene and request 
the performance of the duty; accord. 
ingly, if a surety request the creditor 
to sue, and the latter neglects so to 
do, the surety will be discharged if the 
neglect has produced injury. But 
here there was no request; the surety 
did nothing. He was not prevented 
from demanding prosecution by the 
creditor, nor from paying the note 
and prosecuting the principal him- 
self. We are now asked to go a step 
further and hold that if a note is not 
paid because the creditor prefers to 
give indulgence rather than receive 
payment, the surety is discharged if 
the principal debtor happens to be. 
come insolvent. Thereis no author- 
ity for such a proposition. In the 
Vermont case of Joslyn v. Eastman, 
there was a tender of the money due, 
which was not accepted, which was 
held to discharge the surety. On the 
other side, the case of Bank v. Pouch- 
er, 56 N. Y. 348, decided that where 
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a debtor owing two demands offered 
to pay one of them, and was induced 
by the creditor to pay the other, the 
indorsers upon the demand not paid 
were not discharged. Thecircumstan- 
ces which will discharge a surety are 
well defined by repeated adjudica- 
tions, viz.: The doing an act whichis 
legally injurious to the surety, or 
which impairs his legal rights, or the 
omission to perform a duty when re- 
quired by a surety, which omission 
results in injury tothesurety. Indul- 
gence to a debtor is not sufficient,and 
the distinction is not apparent be- 
tween indulgence, with the expressed 
consent or even request of the credit- 
or, and mere silent delay, provided 
the contract is not changed or im- 
paired. It is a common occurrence 
for debtors to ask indulgence without 
any specified time, and creditors 
would be constantly in danger of 


losing their debts by mere negative 


acquiescence. The facts presented in 
this case rarely occur. It is not often 
that the debtor omits to pay at the 
request of the creditor, but if we en- 
large the grounds for discharging a 
surety in such a case, we shall estab- 
lish a precedent which may prove 
highly injurious in unsettling and 
weakening the obligations of written 
instruments. It is better to adhere 
to established general rules than to 
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attempt to work out equity in excep- 
tional cases. It is quite evident that 
the creditor had no idea of discharg- 
ing the surety. He did not prevent 
the payment of the note. He did not 
refuse to receive the money. He only 
expressed a desire that it should not 
be paid. There was no tender or at- 
tempt to tender the money. The con- 
tract was not changed. The surety 
did not intervene and request any ac. 
tion on the part of the creditor; and 
although loss has occurred in conse. 
quence of the indulgence, it cannot 
be athrmed that the creditor did 
any act impairing the legal rights 
of the surety, nor did the latter take 
any action to relieve himself from 
liability. 

Notwithstanding this extended and 
refined reasoning of the New York 
Court of Appeals, the way the facts 
of the above case strike us, is simply 
this: The debtor took the money to 
the holder to pay the note and the 
holder refused to receive it. It was, 
substantially, a case of tender of pay 
ment and refusal to receive. Asa 
result, the surety was discharged. 
What the creditor thought, or what 
his reasons were, are immaterial. 
The material fact is that the money 
was brought to his house to pay the 
note, and was refused. 

(Continued in next number.) 
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THE HOLDER IN DUE COURSE OF A NEGOTIABLE INSTRUMENT. 


Two propositions of the Negotiable Instruments Law passed upon by the 
Supreme Court of Washington, namely, that wilful ignorance of in- 
firmity by a purchaser of a Negotiable Instrument, is the equivalent 
of guilty knowledge, and that a holder in due course, who has pur- 
chased for less amount, may recover the full face amount from the 


maker of the instrument. 


lhe Supreme Court of Washington 
has recently had under review, two 
sections of the Negotiable Instru- 
ments Law of that state, in a case 
calling,for their application, namely, 
sections 95 and 96, as contained in 
the New York act, the correspond- 
ing sections in the Washington act 
being 56 and 57.* A negotiable prom- 
issory note had been obtained from 
the maker through misrepresenta- 
tions of the payee, and as against 
the latter, the maker had a good 
defense to the note. But the payee, 
before maturity, sold the note to a 
third person, who paid him therefor 
half its tace amount; and the suit 
before thecourt involved the holder’s 
right of recovery against the maker. 

The first question involved was 
whether the purchaser was a holder 
in due course, and this depended upon 
whether he took the note with no- 
tice of the infirmity, arising from the 
payee’s fraud. Section 95 (56) of the 
Negotiable Instruments Law which 
regulates this subject, provides: 


Sec. 95. What constitutes notice of 
defect.—To constitute notice of an 
infirmity in theinstrument or defect in 
the title of the person negotiating 
the same, the person to whom it is 
negotiated must have had actual 





See McNamara v. Jose; this number 


knowledge of the infirmity or defect 
or knowledge of such facts that his 
action in taking the instrument 
amounted to bad faith. 


Following is the construction 
placed by the Supreme Court of 
Washington upon this section: 
‘‘Notwithstanding this act positive- 
ly provides that to constitute notice 
of an infirmity in a negotiable instru- 
ment, the purchaser must have know- 
ledge of such facts that his actionin 
taking the instrument amounted to 
bad faith, we cannot think that the 
legislature meant to say that a pur- 
chaser of a negotiable instrument 
can shut his eyes to the surrounding 
circumstances, remain in wilful ignor- 
ance of facts which would have made 
known to him the infirmities of the 
instrument he purchases, and then 
claim, because he had no actual 
knowledge of such infirmities, that 
his title thereto is unimpeachable; 
but that it is still the rule that wil- 
ful ignorance and guilty knowledge 
alike involve the result of bad faith. 
This, however, does not mean that 
the holder’s title is to be overthrown 
by slight circumstances. He does 
not owe to the party who puts the 
paper afloat the duty of active in- 
quiry in order to avert the imputa- 
tion of bad faith. His rights are to 
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be determined by the simple test of 
honesty and good taith, not by a 
speculative inquiry into diligence or 
negligence. Although he may have 
been negligent in taking the paper, 
and omitted precautions which a 
prudent man would have taken, 
nevertheless, unless he acted mala 
fide, his title will prevail.”’ 

Here, we see, the act construed to 
mean that wilful ignorance in a pur- 
chaser—the wilful shutting his eyes 
to facts which would, if known, 
disclose infirmities in the instrument 
—is the equivalent of guilty knowl- 
edge of such facts, and will, equally, 
make him a holder in bad faith. He 
cannot act the part of a Sam Wel- 
ler who, being asked when on the 
witness stand, whether he saw a 
certain individual in the court room, 
fixed his eyes upon the ceiling 


and his hand upon his heart, and 


announced fervently that he did not. 
Any wilful evasion of damaging facts 
is, in the case of a negotiable instru- 
ment, the equivalent of knowledge 
thereof, by an intending purchaser. 
But, of course, the ignorance or 
evasion must be wilful; if it is mere- 
ly a careless or negligent omission of 
inquiry, and does not involve bad 
faith, it is not enough to charge the 
purchaser with notice. 

In the particular case before the 
court, the circumstances under which 
the note was purchased from the 
payee, looked upon in the light of 
section 95 (56) as construed by the 
court, were held not to charge the 
purchaser with notice of infirmity, 
and he was declared a holder in due 
course. These circumstances can be 
read in detail from the reported 
case. 
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Then, a further question came 
When a holder in due course ; 
chases an instrument to which t! 
is a good defense of fraud agai 
the payee, and pays therefor o 
half its face amount, wil! he be 
titled to recover the full amo 
from the maker, or will he be 
stricted, in his recovery, to 
amount he himself, has given for t 
instrument? 

This is a question upon which 
courts in different states have, w 
their usual tendency to differ wit! 
each other, declared contrary rules. 
In New York, for example, prior to 
the enactment of the Negotiable [n- 
struments Law, the judicial rule was 
established that the purchaser of 
such paper for value, and without 
notice, was entitled to be protected 
to the extent of his 
no more-—he could not recover tlie 
full amount where he had only paid 
half. The reasoning for this rule, as 
given by Talcott, J. in Huff v. Wag- 
ner, 63 Barb. 232, is as follows: 

‘“‘A bona fide holder of commercial 
paper to which, as between maker 
and payee, there is a good defense, 
is entitled to be protected only to 
the extent of the value which he has 
paid. The protection of the holder 
for value in such cases, as in other 
cases where the law protects bona 
fide purchasers against latent claims, 
is founded upon the idea of protect- 
ing such bona fide purchasers for 
value against any possible loss * * * 
The proposition that whatever may 
have been the consideration of the 
transfer of a negotiable note, if it 
was a valuable one, the holder with- 
out notice of the invalidity of the 
note, may recover the entire face 


advances, and 
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thereof, without reference to the 
amount paid by him for it, would 
produce most startling and unjust 
results. It would enable the holder 
of a stolen note for $1,000 to recov- 
er the entire amount thereof from 
the maker, from whom it had been 
stoien, although the holder had pur. 
chased the same without notice for 
only $100 ~—a result revolting tocom- 
mon sense, and going far beyond af- 
fording that protection which public 
policy requires should be extended to 
purchase 
paper for value.”’ 

But the Supreme Court of the 
United States have held the contrary. 
In the case of Cromwell v. County of 
Sac, 96 U.S. 60, it is said: 

Ve are of opinion that a purchaser 
of a negotiable security before ma- 
turity, in cases where he is not per- 
sonally chargeable with fraud, is en- 
titled to recover its full amount 
against its maker, though he may 
have paid less than its par value, 
whatever may have been its origiaal 
infirmity. We are aware of numer- 
ous decisions in conflict with this 
view of the law; but we think the 
sounder rule, and the one in conson.- 
ance with the common understand- 
ing and usage of commerce, is that 
the purchaser, at whatever price, 
takes the benefit of the entire obli- 
gation of the maker. Public securi- 
ties and those of private corpora- 
tions are constantly fluctuating in 
price in the market, one day being 
above par and the next below it, 
and often passing within short peri 
ods from one-half of their nominal 
to their full value. Indeed, all sales 
of such securities are made with ref- 
erence to prices current in the mar- 


parties who negotiable 
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ket, and not with reference to their 
par value. It would introduce, there- 
fore, inconceivable confusion if bona 
fide purchasers in the market were re- 
stricted in their claims upon such se- 
curities to the sums they had paid for 
them. This rule i: no respect impin- 
ges upon the doctrine that one who 
makes a loan upon such paper, or 
takes it as collateral security fora 
precedent debt, may be limited in his 
recovery to the amount advanced or 
secured.”’ 

The Negotiable Instruments Law 
has provided a ruleinconformity with 
that of the Supreme Court of the 
United States, and contrary to the 
York rule, which been 
changed by the enactment of the law 
in that state. Section 96 provides: 


96. Rights of holder in due 
A holder in due course holds 


New has 


Sec. 
course 


the instrument free from any defect of 
title of prior parties and free from 


defenses available to prior parties 
among themselves, and may enforce 
payment of the instrument for the full 
amount thereof against all parties 
liable thereon. 

This is section 57 of the law as en- 
acted in the State of Washington,and 
in the case before the supreme court 
of that state, which we have been re- 
viewing, it leads to the conclusion 
that the holder in due course of the 
note in question, although he only 
paid half itsamount, for it, is entitled 
to collect the full face from the maker. 
The court says: 

“The appellant (maker) contends 


that the recovery should be limited to 
the amount the respondent (purchas- 
er) paid for the note. Whatever may 
have been the former rule, the law is 
now settled against this contention 
by our Negotiable Instruments Act, 
section 57.” 
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THE HOLIDAY LAW OF PENNSYLVANIA. 


The performance of contracts other than of negotiable paper, 
upon holidays. 


It is doubtless a popular belief in 
Pennsylvania, as it has been in New 
York, that the days named by the 
legislature of the state as holidays, 
are such in the full sense of the term; 
that is to say, that a general suspen- 
sion of business is authorized, and 
not only is the demand,payment and 
protest of negotiable instruments 
falling due on holidays provided to 
be performed upon another day, but 
that the performance of any other 
contract which, by its terms, is per- 
formable on a holiday, may lawfully 
be abstained from on such a day, 
without loss of rights by the obli- 
gated party. 

In New York, there came a disillu- 
sion early in the present year, when 
the New York court of appeals de- 
cided the case of Page v. Shainwald. 
That case was briefly this: Page 
held Shainwald’s contract of option 
to the effect that if, on January 1st, 
1898, Page should tender Shainwald 
certain specified shares of stock, 
Shainwald would pay Page the sum 
of $5,000. The first day of January 
being New Year’s day,and the second 
day of January, 1898, being Sunday, 
Page made the tender of the stock to 
Shainwald on Monday, January 3d, 
1898; but the court of appeals held, 
toolate; that the tender should have 
been made January 1st, and the fact 
that that day was a legal holiday 
and treated as Sunday by the legis. 
lature for the two special purposes of 
(1) maturing commercial paper and 


(2) transaction of business in the 
public offices, was no justification for 
postponement of the tender; as for 
the performance of all other business 
and contracts, other than the two 
purposes specially provided for by 
legislation, January lst was a busi- 
ness day and not a holiday. 

About the same situation now ex- 
ists in Pennsylvania, as existed in 
New York when Page v. Shainwald 
was decided; that is to say, the law 
of the state of Pennsylvania which 
names certain days as holidays, does 
not make them such for all purposes; 
but for the purpose only of commer- 
cial paper. This we have from the 
lips of the supreme court of Pennsyl- 
vania in a very recent case.* A man 
in Philadelphia was obligated tosend 
a quick reply by cablegram to com- 
plete a contract in answer to a 
proposition received on a Saturday 
about noon. He allowed Saturday 
afternoon and Sunday to intervene, 
and sent his reply on Monday. He 
claimed justification for not replying 
on Saturday afternoon, because it 
was a legal holiday and the perform- 


ance of business was excused; but. 


the court holds this is not so, ex- 
cept in cases of commercial paper. 
We quote its language in construing 
the holiday statute (act of June 23, 
1397): 

“The holidays created by it are per- 
missive only, and its operative force 
is limited to transactions regarding 


See Robeson v. Pels, this number. 
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payment, protest, etc., of commer- 
cial paper. * * * The purpose of 
the whole act is to relieve banks and 
others from the strict requirements 
ofcommercial law as to demand, 
payment, ete., of negotiable paper, il 
they choose to avail themselves of 
the permission, but not to make it 
obligatory on them to doso; at 
least as to Saturday afternoons.” 
Thus, we see, the restricted opera- 
tion of the holiday law of Pennsyl- 
vania. The days named are not legal 
holidays for all purposes, but as to 
commercial paperonly. If a man 
holds, for example, a thirty day op- 
tion to buy certain stocks or real 
estate, or has rights under any other 
contract calling for the tender of 
money, or which must be otherwise 
exercised at the end of a thirty day 
period, and the thirtieth day falls 


upon one of the days named as holi- 


days, he must not be misled into sup- 
posing that because the day is cus- 
tomarily observed as a holiday, and 
the banks, the business houses, the 
stores and the factories are all shut 
up, that he can safely wait until the 
following business day, to perform 
his part of the contract. It must be 
exercised on that day and no other; 
for in contemplation of law, univer- 
sal custom to the contrary notwith- 
standing, the 30th of May, the 4th of 
July and all the other days named 
as holidays, are not holidays, but 
business days, except in so far as the 
legislature has provided differently; 
and this, we see, it has done only 
with reference to transactions con- 
nected with the payment of negotia- 
ble paper. 

In New York, following closely 
upon the decision in Page v. Shain- 
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wald, the legislature of 1902 enacted 
the following addition to the holiday 
law: 

“Where a contract by its terms re- 
quires the payment of money or the 
performance of a condition ona pub- 
lic holiday, such payment may be 
made or condition performed on the 
next business day succeeding such 
holiday, with the same force and ef- 
fect as if made in accordance with the 
terms of the contract.”’ 

With the passage of this law in 
New York, the commercial public are 
more fully protected in relying on the 
belief that such days as New Year’s, 
the Fourth of July, or any other of 
the named days, are legal holidays 
for all purposes whatsoever. Of 
course, no one is compelled to cease 
the transaction of business on such 
days, and contracts made on such 
days are perfectly lawful, but so far 
as the performance of contracts, 
otherwise obligatory to be performed 
on such days is concerned, such per- 
formance may be postponed to the 
next succeeding business day. 

It would probably be well if the 
Pennsylvania legislature would foi- 
low the example of New York, and 
enact legislation more in keeping 
with business customs. While, of 
course, contracts of commercial 
paper maturing on such days, a mat- 
ter which has already been regulated, 
is by far the most important subject, 
still there are other classes of con- 
tracts not falling within that cate- 
gory, from the performance of which ~ 
on those days universally observed 
as holidays the obligors should be 
likewise excused. But until the legis- 
lature sees fit to further regulate the 
subject, it should be borne in mind 
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by all business men in Pennsylvania 
that the days named by statute as 
holidays are not legally such, but 
business days on which, except in the 
case of negotiable paper only, the 
performance of contracts, then ma- 
turing, must be made. 
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For an account of the establish 
ment of holidays in this country by 
custom, and the subsequent regula. 
tion of the subject by legislation, the 
reader is referred to the Journal for 
March, 1902. 


IN NEBRASKA. 


Official duties concerning negotiable paper; including a view of the personal 
responsibility of the notary and his bondsmen, and the exemption 
from responsibility of his employer, the bank, where he 
fails to give proper notice of the dishonor of 
paper handed him for protest 


The attention of notaries in Ne- 
braska who attend to the protesting 
of negotiable paper in that state for 
banks by which they are employed, 
is invited to the decision of the state 
supreme court in Dartmouth Savings 
Bank v. Foley, which we publish in 
this number, wherein will be found 
a statement of their official duties, 
as defined by the statutory law of 
the state, as well as a revelation of 
the personal liability which may be 
visited upon a notary and his bonds- 
men, to the exclusion of the bank 
which employs him, by way of dam- 
ages, where he fails or omits to do 
something which the law requires as 
part of his official duty, and loss re 
sults in consequence. 

In the case before the court, a ne- 
gotiable promissory note, bearing 
indorsements, was entrusted to a 
bank in Nebraska for collection, with 
instructions to ‘“‘protest’’ the note if 
not paid. The bank’s notary at- 
tended to the matter, presented the 
note for payment at maturity, pro- 
tested it for non-payment, issued 
certain notices of dishonor, and made 
out a bill of fees for all these acts. 


But it appears that one of the indor. 
sers, and as it turned out the only 
responsible party of all the makers 
and indorsers on the note, was not 
properly charged with notice of dis 
honor—which the owner of the note 
learned the result of a 
against such indorser in which 
latter was held discharged—and 
thereupon the owner brought an ac- 
tion against the notary and 
official bondsmen, for the damages 
sustained. 

The notary in question was a mere 
employe of the bank to which the 
note had been sent for collection, 
holding the position of manager of 
its collection department. He was 
appointed notary for the bank’s con- 
venience that he might protest its 
own paper and such as it had for col- 
lection. He received a fixed salary 
and served no other master. Protest- 
ing paper was a partof his duty to 
the bank as manager, and he got no 
part of the fees charged for notarial 
services. They all went to the bank 

Under these circumstances, could 
the notary and his bondsmen be held 
personally liable to the owner of the 


as lawsuit 


the 
} 


his 
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note, for failure to charge an indor- 
ser, of was it a case where the bank 
would itself be held liable to the own- 
er for a neglect of duty by itself, 
through one of its employes? 

‘he court holds the notary and his 
bondsmen personally responsible and 
its statement of the law is instruc- 
tive, as showing the nature of the of 
ficial duties, and the personal respon- 
sibilities of bank notaries in the 
State of Nebraska. 

The notecame to the bank with 
instructions to ‘protest’ it if not 
paid. This instruction, the court 
says, included, not only the notarial 
protest, but it was also an instruc- 
tion to take all the steps necessary to 
fix the liability of an indorser, and 
therefore included the giving of due 
notice of dishonor. 

The charging of indorsers by notice 
of dishonor being a duty connected 
with the collection of the note, whose 

uty was it?—the bank’s own duty, 
as agent of the owner,or the notary’s 
official duty, as a public officer of the 
state? 

Under the doctrine of the commer- 
cial law, the court shows, it is nota 
part of a notary’s official duty to 
vive notice of dishonor; and if he per- 
forms this service, it is as a private 
But, 
under the statutory law of Nebraska, 
the giving of notice of dishonor, as 
well as the making of protest, is 
made a part of the notary’s official 
duty. His certificate is made evidence 
of notice, as well as of protest, and 
he is allowed an official fee therefor. 

his being the law, the court finds 

hat it is the notary, and not the 
nk employing him, who is answer- 


agent, not asa public official. 


le in damages for a failure to give 
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due notice of dishonor. The notary 
is an independent contractor,and not 
a mere employe for whose fault his 
employer—the bank—can be held lia- 
ble. The court points out that the 
sender of the note, who directs a pro- 
test, must know that the banking 
corporation to whom he sends the 
note, cannot itself act as notary, nor 
can it even control the naming of an 
individual whocan. The selection of 
those who are to constitute that spe- 
cial class of public officials known as 
notaries public, is something which 
the state reserves for itself, and no 
private corporation or individual 
has any power to invest other indi- 
viduals with notarial functions. This 
being the case, the court says that 
when a bank in Nebraska receives 
protestable paper for collection, the 
extent of its duty, and of the respon- 
sibility with which it can be charged, 
in the matter of protest and of notice 
of dishonor,is the exercise of due care 
in the selection of a particular no- 
tary, from the limited number of citi- 
zens who have been made notaries 
by the state. This done the bank’s 
responsibility ceases, and it would be 
absurd, the court says, to hold the 
bank liable for the default of the no- 
tary in giving notice of dishonor, 
where his act is an official one. 

It is probable that many bank of- 
ficers and bank notaries in thestate of 
Nebraska do not realize this matter 
of personal responsibility of the no- 
tary, and non-responsibility of the 
bank for damages where there has been 
a failure of duty in the matter of pro. 
test or notice of dishonor,even where, 
as in the present case, the notary is 
a salaried employe, and the bank re- 
ceives his fees as part of its income. 
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There are doubtless many bank cash- 
iers, assistant cashiers, tellers, or 
other salaried employees of banks in 
the state of Nebraska, who hold com- 
missions as notaries public and act 
in that capacity with reference to all 
the bank’s protestable paper owned 
or received for collection. Whether the 
notary receives the fees, or the bank 
receives the fees, they will learn from 
this recent exposition. of the law by 
the supreme court, that the notary 
and his bondsmen, and not the bank, 
are the chargeable parties, so far as 
the outside public is concerned, for 
all losses which may result from the 
improper protesting or notifying of 
the dishonor of negotiable paper, 
these being official acts,fcr the failure 
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to perform which the bank is not 
sponsible. 

Whether, in a case like the prese: 
where the bank is to all intents a 
purposes, save alone in legal conte 
plation, the notary, conducting 
notary business through one of its 
salaried employes,and deriving a pro. 
fit therefrom through the collection 
of the notary’s fees, the notary and 
his bondsmen could turn around and 
say to the bank: ‘You receive the 
benefits of the notary business done 
through me,you must therefore stand 


its burdens,’”’ and could maintain a 
claim against the bank for reimburse- 
ment— assuming that the bank would 
not voluntarily shoulder the loss—is 
a question which we will not enter 
upon at present. 


THE EXPORTATION OF MANUFACTURES. 


The exportation of manufactures 
during the 11 months ending with May 
1902, is greater than that of any pre- 
ceding year, except in iron and steel. 
The total exports of manufactures for 
the 11 months ending with May am- 
ount to $371,647,609 against $378,- 
533,496 in the 11 months of 1901, or 
only $6,885,887 less than those of 
last year. The exports of iron 
and steel manufactures for the 11 
months are $0,780,571 against 
$109,483,827 in the corresponding 
months of last year, a reduction of 
$18,703,256. From this it would ap- 
pear that the exports of manufactures 
other than iron and steel are $11,- 
817,369 greater than in the corre- 
sponding months of the preceding 
year. Theexports of manufactures 


other than iron and steel are, for the 
11 months ending with May, 1902, 
280,867,038. For the 11 months 
ending with May 1901, they were 
$269,049,669. For the 11 months 
ending with May 1900 they were 
$283,050,704. but when it is remem- 
bered that these figures included the 
exports to Porto Rico and Hawaii, 
which are not included in those of 
1901 and 1902, it becomes apparent 
that the exports of manufactures 
other than iron and steel in the 11 
months of the present fiscal year are 
greater than those for the same peri- 
od in any preceding year in the his- 
tory of our commerce. While exports 
of iron and steel have been decreasing, 
importations of iron and steel have 
been increasing. 
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BANKING LAW. 


T HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor ‘and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


BANK DIRECTOR. 


Knowledge of Bank’s 


Insolvency—Fraud in Keeping Bank Open—Individual Liabil-— 


ity to Depositor. 


Cassidy v. Uhlmann, et al., New York Court of Appeals, April 8, 1902. 


Deposits were made in a bank which 
was insolvent, and the defendant, one of 
the directors of such bank, took part in 
directing the receipt of deposits by such 
insolvent bank. In an action by the depos- 
itors against the defendant anc two other 
directors to recover damages for their 
alleged fraud in directing the receipt of 
plaintiff's deposits, knowing the bank 
was insolvent, 

Held: Defendant (against whom alone 
the case was prosecuted), is liable, as an 
individual director, therefor. 

The reasons upon which this liability 
are based are stated at length in the opin- 
ion of Werner, j. Three of the seven 
justices dissent. 


Appeal from supreme court, appellate 
division, First department. 

Action by Martin Cassidy against Fred- 
erick Uhlmann and others. Froma judg- 
ment of the appellate division (66 N. Y. 
Supp. 670) affirming a judgment in favor 


of plaintiff and an order denying a new 


trial, defendant Uhlmann appeals. Af 
firmed. 
WERNER, J. The plaintiff, as assignee 
of the claims of several depositors in the 
Madison Square Bank, brought this action 
against the president and two directors 
thereof to recover damages for their al- 
leged fraud and deceit in directing and 
permitting said bank to remain open for 


the transaction of its regular business 


after it had become hopelessly insolvent, 
and in directing and permitting said bank 
to receive the deposits made by plaintiff’s 
assignors while said bank was in said in- 
solvent condition,and with full knowledge 
thereof. The complaint charges, in sub- 
stance, that the Madison Square Bank 
was a moneyed corporation organized 
under the laws of this state and prior to 
August, 1893, engaged in the banking 
business in the city of New York; that 
on the 7th and 8th of August, 1893, the 
plaintiff's deposited 
moneys with said bank; 
hopelessly 


certain 
that it was then 
and permanently 
closed its doors at the end of banking 
hours on the 8th day of August, 1893; 
that the defendant Blaut, as president of 
said bank, and the defendants McDonald 
and Uhlmann, as directors thereof, con- 
stituting a committee having the charge, 
management, direction, and actual con- 
trol of said bank, and having knowledge 
of its insolvency, did direct the same to 
be kept open for the regular transaction 
of its business, for the purpose of induc- 
ing depositors to deposit moneys therein, 
and with that purpose and intention, did 
represent to the depositors of said bank 
that it was solvent and could properly 
and lawfully accept deposits ; that said 
representations were false; that while 


assignors 


insolvent, 
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said bank was insolvent it received the 
moneys of the plaintiff’s assignor; that 
this was done with the consent, direction, 
procurement, and instigation of said de- 
fendants,who wrongfully concealed from 
said depositors the actual condition of 
said bank, to their damage to the extent 
of their said deposits, less the dividends 
paid to apply thereon by the receiver of 
said bank. Service of the summons here- 
in was never made upon said Blaut, the 
president of said bank. McDonald, al- 
though served, died before the trial of 
the action, and it has not been revived as 
against his personal representatives. The 
appellant, Uhlmann, is therefore the sole 
defendant. He presented no evidence. 
The evidence given in support of the 
allegations of the complaint is substan- 
tially as follows: At the expiration of 
banking hours. on Tuesday, August 8, 
1893, the Madison Square Bank closed 
its doors, never to open them again. It 
was then hopelessly insolvent, and had 
been so during several days prior to the 
7th and 8th days of August, when the de- 
posits upon which plaintiff's claim is 
based were made. On the evening of 
August 2d, Blaut, the president of the 
bank, McDonald and Uhlmann, two of its 
directors, Thompson, cashier and direc- 
tor, and Morton, its bookkeeper, met in 
the banking house. Blaut, McDonald 
and Uhlmann were in the president's 
room, or the cashier’s department. At 
intervals they called in Morton, the book- 
keeper, who gave them figures and state- 
ments from the books as to the assets 
and liabilities of the bank. On the evening 
of Friday, August 4th, the appellant Uhl. 
mann, McDonald, his codirector, Putney, 
the latter’s lawyer, Thompson, the cash- 
ier, and Morton, the bookkeeper, were 
again in the banking house. Morton was 
at work upon a statement of the bank’s 
assets and liabilities, which was not com- 
plete. He showed it to Uhlmann, and 
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had some conversation with him about it. 
On Saturday morning, Aug. 5th, between 
9:30 and 10 o’clock, McDonald and Uhl- 
mann were again at the banking house. 
Morton showed the completed statement 
of the bank’s assets and liabilities to Uhl- 
mann, and had some talk with him about 
it. After the latter had examined it, he 
threw his pencil upon the table and ex- 
claimed: “The surplus is gone. The cap- 
ital begins to walk off. By gosh! the bank 
is busted.” Uhlmann was at the banking 
house again that afternoon. In the eve- 
ning he was there with McDonald and 
Thompson. At the latter meeting there 
was some discussion as to the advisabil-- 
ity of receiving deposits on the following 
Monday. McDonald and Uhlmann both 
stated that it would not be right to receive 
deposits: in the then condition of the 
bank. McDonald asked Thompson what 
could be done about it. Then the former 
told the latter to receive deposits on 
Monday under the following plan, viz.: 
“If a person owed the bank any money, 
and the amount that he owed the bank 
was in excess of his deposit then stand- 
ing to his credit, the amount should be 
entered upon his pass book. If it was 
less, he was to be given a duplicate de- 
posit ticket, and his book held. In case 
the depositor did not owe the bank, a du- 
plicate deposit ticket was to be given 
him, and his book held on any pretext— 
for balancing or whatever it might be.” 
This method of receiving deposits was 
followed on Monday until some time in 
the afternoon, ‘‘when word was received 
from down town to put the deposits 
through.” Until this message was re- 
ceived, the deposits taken in were laid 
aside; but after that all deposits, includ- 
ing those received under said agreement, 
were entered upon the books as assets of 
the bank. On Monday evening, August 
7th, there was a meeting at the banking 
house. There were present Blaut, the 
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president, who had not been there since 
the preceding Wednesday; Soulard, Mc- 
Donald and Uhlmann, directors; Thomp- 
son, cashier and director, Mr. Jenner, 
counsel for Uhlmann; Messrs. Putney and 
Twombley, counsel for McDonald. On 
Tuesday, August 8th. the bank was 
opened at the usual hour, and deposits 
were received in the regular way. This 
was continued throughout the day. At 
the close of banking hours the bank shut 
its doors forever. At 6 o’clock that eve- 
ning there was a meeting at the banking 
house. There were present Blaut, the 
president; Thompson, cashier and direc- 
tor; Uhlmann, McDonald, Ottenberg, 
Kalisher and Soulard, directors; and a 
committee of the clearing house. Later 
in the evening the state treasurer entered 
the banking house, and was admitted to 
the private room where a conference was 
going on. On Wednesday morning, Au- 
gust oth, it transpired that after the close 
of banking hours on the previous day 
checks had been drawn in favor of said 
state treasurer for $250,000; in favor of 
the East River Bridge Company, of which 
the defendant was president, for $50,000, 
and in favor of the Glen Ridge Mining & 
Quarry Company, a corporation of which 
Simon Uhlmann, the defendant’s brother, 
was an officer, for $5,ooo—against the 
deposits for these amounts, respectively, 
standing to their credit; and these checks 
were paid by the St. Nicholas Bank, the 
clearing-house agent of the Madison 
Square Bank. There was evidence to the 
effect that the defendant had not been in 
the habit of visiting the banking house in 
the evening at any time prior to August 
2, 1893. There was no evidence showing 
that any meeting of the directors of the 
Madison Square Bank was held or called 
at any time between the 2d and gth days 
of August, 1893, or that any attempt was 
made to hold or call such meeting. It did 
not appear who sent word to the bank on 
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Monday ‘‘to put the deposits through.” 

Upon this evidence the court submitted 
to the jury two questions: (1) Did the 
defendant know at the time the deposits 
in question were taken by the bank that 
the bank was insolvent? (2) Did the 
defendant take part in directing the re- 
ceipt of the deposits by the bank, know- 
ing that it was insolvent? Both of these 
questions were answered in the affirma- 
tive, and a general verdict was rendered 
in favor of the plaintiff for $6, 496.86. 

As the appellate division has affirmed 
the judgment entered upon this verdict, 
every fact found which has the support of 
any evidence is conclusive upon this 
court. Bank v. Rogers, 166 N. Y. 380; 
Castleman v. Mayer, 168 N. Y. 354; 
Townsend v. Bell, 167 N. Y. 462. The 


facts thus found are (1) that the deposits 
under which the plaintiff claims were 
made in the Madison Square Bank on the 
7th and 8th days of August, 1893; (2) 
that said bank was then insolvent; (3) 


that the defendant, then a director of 
said bank, had knowledge of such insol- 
vency; (4) that the defendant,with know- 
ledge of such insolvency, took part in 
directing the receipt of deposits by said 
bank. In its final analysis, therefore,the 
case resolves itself into the question 
whether, upon the facts established, the 
legal conclusion of defendant’s liability 
follows. 

The theory upon which the action was 
brought, and upon which the defendant 
has been held liable in the courts below, 
is that by taking part in directing the re- 
ceipt of deposits by said bank, knowing 
that it was insolvent, the defendant was 
guilty of afraud, by which the plaintiff's 
assignors were damaged, and which gave 
them or their assignee a cause of action. 
This charge of fraud is predicated not 
alone upon the ordinary duties with which 
the defendant was charged by virtue of his 
office as a director of the bank, but upon 
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those duties in connection with others 
which he is said to have voluntarily as- 
sumed by his course of conduct during 
the last days of the bank. 

It is evident that we can arrive at no 
just conclusion upon the questions in- 
volved in the action without an approxi- 
mately correct understanding of the rela- 
tions to each other of the parties inter- 
ested in the controversy. The ordinary 
relation between a bank and its deposit- 
ors is that of debtor and creditor. Cragie 
v. Hadley, 99 N. Y. 133; Bank v. Hughes, 
7 Wend. 94; Bank v. Loyd, go N. Y., 
530; Aetna Nat. Bank v. Fourth Nat. 
Bank, 46 N. Y. 86; Crawford v. Bank, 
Fowler v. Bank 113 N. Y. 


I 


zoo N.Y. §3: 
453. his is because cash, when depos. 
ited, ceases to be the money of the depos- 
itor, and becomes the property of the 
A different rule obtains, however, 
when by reason of fraud or insolvency, 
the title to the deposited money does not 
In such a case the bank becomes 
a trustee ex-maleficio, and of course the 
relation of trustee and cestui que trust is 
created. Atkinson v. Printing Co., 114 
N. Y. 168. So far as creditors are con- 
cerned, the relation between a bank and 
its creditors is that of principal and agent. 
Briggs v. Spaulding, 141 U. &., 
There is also a qualified trust relation be- 
tween the directors of a bank and its 
stockholders, on the one hand, and be- 
tween such directors and the bank’s cred- 
itors, on the other. Since the affairs of 
a bank are necessarily subject to the ex- 
clusive control of its directors, the accep- 
tance of the office of director carries with 
it the implied and inherent obligation to 
perform the duties thereof in such a way 
as to promote the best interests of the 
stockholders. Duncomb v. Railroad Co., 
84 N.Y.199; Iron Co.v. Parish, 42 Md. 599. 
So long as a bank is solvent and continues 
its businessin the regular and proper way, 
its directors are neither agents nor trus~ 


bank. 


pass. 


132. 
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tees of the creditors. But whena bank is 
insolvent, its directors, who continue to 
serve as such, become trustees for the 
creditors, because they are the custodians 
of the bank’s assets, which constitute a 
trust fund for the payment of its debts. 
Beach v. Miller, 130 Ill. 162; Haywood y, 
Lumber Co., 64 Wis. 639; Richards vy. 
Insurance Co., 43 N. H. 263. An in 
porated bank must, of course, be conduct- 
ed through the intervention of duly au- 
thorized officers anc agents. The board 
of directors of a bank has the general su- 
perintendence and active management of 
all its concerns, and for all practical pur- 


or- 


poses the board is the corporation. Asa 
general rule a board of directors must act 
as a board. 


exercise a 


But since directors do not 
delegated authority in 
sense which applies to other officers and 


the 


agents, it is clear that‘a board of direc- 
tors may delegate some of its powers to 
committees and individuals selected from 
the board. 
the management of banks as well as other 
corporations. Since a board of bank di- 
rectors is composed of ‘individuals, it is 
manifest each director sustains a distinct 
relation, not only to his bank, but to its 
stockholders and depositors. 

ous reasons the duties which 
this relation cannot be precisely defined, 
They cannot be the same under all cir- 


This is common practice in 


For obvi- 
attach to 


cumstances, nor can they be imposed 
with unvarying exactness upon all direc- 
tors alike, Again, applying a general 
rule, bank directors are bound to admin- 
ister the affairs of a bank according tv 
the terms of its charter, in good faith and 
with reasonable care and diligence. First 
Nat. Bank v. Ocean Nat. Bank, 60 N. Y. 
278. Those who deal with a bank have 
the right to expect reasonable diligence 
and good faith at the hands of its direc- 
tors. If the latter fail in either, they vio- 
late a duty which they owe to both stock- 
holders and depositors. Justice and pub- 
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lic policy require that, when one volunta- 
rily takes the position of bank director, 
he should exercise at least the same de- 
gree of care that men of common pru- 
dence exercise in their own affairs. Hun 
v. Cary, 82 N. Y. 65. 

In the light of the foregoing general 
observations let us now look at the situ- 
ation presented by this record, to ascer- 
tain the duties and liabilities, if any, of 
the defendant towards the plaintiff's as- 
signors. Of the history of the Madison 
Square Bank which antedated the 2d day 
of August, 1893,we know nothing, except 
that the defendant was a member of its 
board of directors, and that it had not 
been his custom to visit the bank outside 
of banking hours. Beginning with the 
latter date, we find him at the banking 
house on that evening, on Friday even- 
ing, August 4th, on Saturday evening, 
August 5th, on Monday evening, August 
7th, and on Tuesday evening, August 
8th. His conduct, and the unfortunate 
termination of the bank’s histery on the 
latter date, clearly point to the purpose of 
these visits. It was undoubtedly to ob- 
tain definite proofs of facts relating to 
the banks condition, which must have 
been brought to his attention in some 
way and at some time prior to August 2, 
His worst fears were realized. On 
August 5, 1893, he knew beyond perad- 
venture that the bank was insolvent. 
rhis was not an accidental discovery of 
doubtful import, but the accurate result 
of acareful and systematic investigation. 
The later judicial determination of this 


bank’s utter insolvency was but an echo 


1593. 


of the defendant’s declaration of August 


5th: ‘*The surplus is gone. The capital 
begins to walk off. The bank is busted.” 
Who were the defendant’s associates dur- 
ing the week of investigation which pre- 
ceded this McDonald, a 
codirector,and Thompson, co-director and 
cashier. The remainder of the 11 


declaration ? 


who 
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constituted the board of directors were 
not present, nor does their presence seem 
to have been considered indispensable, 
for the record is silent as to whether any 
attempts were made to secure any meet- 
ings of the board during that week. On 
Friday evening, August 4th, the defend- 
ant’s codirector McDonald, was attended 
by his counsel, while Morton and the de- 
fendant were discussing the statement of 
the bank’s affairs which the former was 
preparing at the request of the latter. 
On the next morning, or at any rate dur- 
ing the next day,the completed statement 
was shown the defendant,and his expres- 
sion above quoted clearly demonstrates 
how well founded were the fears which 
led the defendant into the investigation. 
‘‘The bank is busted.” Is anything to be 
done? To the man of ordinary prudence, 
actuated by honest motives, such an 
emergency would suggest that something 
ought to be done,and that quickly. What 
more natural than that a meeting of the 
board of directors should be held, or at 
least called? But the record is barren of 
any suggestion of that kind, On the con- 
trary, the self-constituted 
consisting of the defendant, McDonald, 
and Thompson, held another evening 
Although we have here a bank 


triumvirate 


meeting. 
governed, as defendant now contends, by 
a board of 11 directors, these three meet 
to discuss and decide the question 
whether the bank shall open for business 
on Monday morning, whether deposits 
shall be received, and, if so, under what 
They finally decide that the 
bank shall open, and that deposits shall 
be received in the manner above set forth. 
Was this done because it was impossible 
to procure a meeting of the directors? 
We do not know, for the record is silent 
upon that subject. Was it because there 
was hope of extricating this bank from 
its difficulties? Evidently not, for it is 
conceded that there was no substantial 


conditions. 
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change in its condition between Saturday 
night and Tuesday afternoon when it 
closed its doors, hopelessly insolvent. A 
private banker who continues to take de- 
posits under such circumstances is clear- 
ly guilty of fraud. Anon., 67 N. Y. 599. 
The same rnle applies against a corporate 
bank. Cragie v. Hadley, 99 N. Y. 131. 
Counsel for the defendant, while con- 
ceding the soundness of the rule referred 
to, contends that it has no application to 
the case at bar. As the defendant was 
neither a private banker nor a corporate 
bank, it must be admitted that it does not 
apply unless the acts of the defendant 
supply the analogy to make it applicable. 
It is urged on defendant's behalf (1) that 
the affirmation of solvency implied in 
keeping the bank open for the receipt of 
deposits was the affirmation of the bank 
and not of the defendant; (2) that since 
a corporate bank can only act through its 
board of directors as a board, the defend- 
ant’s acts were without power, and that 
there can be no duty where there is no 


power; (3) that defendant did nothing as 
a result of which the bank was kept open 
or the receipt of deposits was continued. 
It is true that primarily the affirmation of 
the bank’s solvency implied in keeping it 
open for the receipt of deposits was the 


act of the bank. It is equally true that 
a corporate bank usually acts through its 
board of directors. We think it is not 
true that the fraud in this transaction was 
the fraud of the bank alone, nor can we 
admit the soundness of the argument that 
the defendant had neither power nor duty 
in the premises. Power and duty, even 
when strictly correlative; are never exact 
and unvarying, unless they arise out of 
fixed, clearly defined, and unchanging 
conditions. Such conditions rarely exist 
in any phase of commercialactivity. This 
is particularly true of banking. The ex- 
ecutive officers of corporate banks are 
necessarily vested with large discretion- 
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ary powers. In delegating some of its 
powers to others,a board of directors d 
not abdicate its other functions; nor « 
the individual members of the board | 
come mere automatons, bereft of 
power of speech and action except wie 
the mechanism of the board is set in 1 
tion. There are many emergencies whi 
call for individual action by directors, 
though no formal authority has been con- 
ferred. If a bank director should discov- 
er a fire in his banking house, he would 
not wait for a formal meeting of the board 
of directors to authorize him to make an 
attempt to extinguish the fire or to call 
out the fire department. If atheft of the 
bank’s money should be attempted in the 
presence of a single director, under such 
circumstances that his prompt interfer- 
ence would easily prevent its consumma- 
tion, no one would seriously qnestion that 
director’s power and duty in the premises 
because the charter and bylaws of the 
bank contained no provision to meet such 
an emergency. If, in such a case,a direc- 
tor should try to do his obvious duty and 
fail, he would, of course, incur no liabil- 
ity. But suppose he should actually par- 
ticipate with a bank officer, of superior or 
equal grade, in starting the fire or com- 
mitting the theft, could there be an utter 
absence of duty and liability, simply be- 
cause there was an apparent lack of for- 
mal power? Inthe case at bar the de- 
fendant felt called upon to make an in- 
vestigation of the bank’s condition. We 
will assume that this may have been done 
with the best of motives. The investiga- 
tion was pursued to the point where de- 
fendant was confronted with indubitable 
proofs of the bank’s ruin. This was not 
later than Saturday night, and probably 
was as early as Saturday morning, August 
5th. He was then chargeable with know- 
ledge that any attempt of the bank to 
continue business under such conditions 
would be a fraud upon those who contin- 
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to deal with it in ignorance thereof. 
His appreciation of this fact is attested 
by his suggestion that it would not be 
right to continue taking deposits in view 
of the condition of the bank. When Mc- 
Donald suggested that deposits be re- 
ceived in the qualified way above referred 
to, there was no intimation from the de- 
fendant that the absence of a quorum of 
the board rendered all action impossible. 
When the direction was given to continue 
the taking of deposits,the defendant gave 
no sign that he objected to the cashier’s 
receiving orders from a single director, 
There was no dissent, no objection; and 
this, we think, was equivalent to acquies- 
cence. It is to be remembered that the 
defendant was not a mere director, actu- 
ally ignorant of the real state of affairs, 
and hastily called into an impromptu 
For nearly a week he had 
been in daily and almost constant inter- 
course with the men who were present on 
that Saturday evening. Between them, 
they had pursued such a systematic inves- 
tigation of the bank’s condition as would 
ordinarily be undertaken only at the in- 
stance of the board of directors. The 
president of the bank had not been at the 
banking house since the previous Wednes. 
day. Somebody was managing that bank. 
Was it the president or the board of di- 
rectors, or the cashier in conjunction 
with his creditors, the defendant and Mc 
Donald? The events of that week fur- 


conference. 


nish a convincing answer to these inqui- 
ries. 

“But,” asks the defendant’s counsel, 
“what particular thing was the defendant 


called upon to do?” As we have already 
intimated, the question cannot be an- 
swered categorically. At first suggestion 
it seems so direct and plausible, as to raise 
serious doubts whether there is anything 
that the defendant could or ought to have 
done. But upon second thought the true 
situation presents itself. This is not the 
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case of a passive and ignorant director, 
confused by a sudden emergency, but 
rather that of one whose voluntary activ- 
ity and assumption of power disclosed a 
condition which forbade the continuance 
of the corporate business. This disclo- 
sure was made on Saturday, after several 
days of investigation, during which the 
official head of the bank had been con- 
spicuous by his absence. The ruin was 
complete. Under the _ circumstances 
above referred to, this was known to the 
defendant, unless we clothe the office of 
bank director with a sacred and unique 
immunity from all intelligence and know- 
ledge. In these conditions there were 
several things that the defendant could 
have done. He could have called a meet- 
ing of the board of directors. He could 
have communicated with the superinten- 
dent of the banking department between 
Saturday and Monday. He could have 
instructed the cashier to discontinue the 
taxing of deposits until some other offi- 
cial action could have been taken. He 
could quietly have warned individual de- 
positors that no further deposits would 
be received until further notice. He could 
have publicly announced that the bank 
would be closed pending official investi- 
gation. These suggestions will, of course, 
meet with a variety of answers. It issaid 
that we do not know whether the defend- 
ant called a meeting of the board of di- 
rectors or communicated with the bank- 
ing department. That ts true, but we 
would know if the defendant had told 
the court what he knew upon the subject. 
“But,” says the defendant, ‘‘this is an 
action based upon fraud, and, as fraud is 
never presumed, it must be proved.” 
Again we assent, but with this qualifica- 
tion: When a prima facie case of fraud has 
been made out, the burden of explanation 
is thrown upon the defendant. Then, 
again, it is suggested that, if the defend- 
ant had instructed the cashier to discon- 
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tinue the receipt of deposits,it might have 
been of no avail, for the cashier was at 
least the official equal of the defendant, 
and subject to no orders except from the 
board of directors. It may be true that 
the cashier was under no obligation to 
obey an individual director. 
done so, 


Bnt he had 
He had yielded such obedience 
in coming to the bank in the evenings, in 
making, or having made, tabulated state- 
ments of the bank’s finances, and was 
about to obey McDonald in continuing 
the taking of deposits under the arrange- 
ment suggested by him. In the light of 
these facts, it is aot difficult to understand 
that the cashier would not have dared to 
disobey a direction so obviously proper 
and honest. With reference to the sug- 
gestion that the defendant might have 
warned individual depositors of the 
bank’s insolvency, or, if all else failed, 
have announced it publicly, defendant’s 
counsel argues that no reasonable rule of 
law places upon a director such a duty 
and responsibility. To the extent that 
this observation applies to bank directors 
We cannot 
admit its application to the case of this 
defendant. It may be assumed that no 
man of ordinary intelligence and prudence 
would resort to such extreme measures 
until all others had been exhausted, and 
then only in a case of clear and hopeless 
insolvency. But here it must either be 
assumed that the defendant avoided the 
obvious and simple duty of calling a meet- 
ing of the board of directors, or that it 
was impossible to procure one to be held. 
If it was impossible, then it must have 
been evident to the defendant that there 
was no hope for the resurrection of an in- 
solvent bank whose directors could not 
be brought together for a meeting. We 
think that under such conditions it was 
as clearly the duty of the defendant to 
warn intending depositors, or to make 
public announcement of the bank’s insol- 


generally, we concur in it. 
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vency, as it would have been his duty to 
avoid these drastic measures in other cir- 
cumstances. It isurged that the defend. 
ant has been punished for his diligence 
and that the negligence of his fellow 
members of the board of directors is their 
passport to absolute freedom from liabil- 
ity. Like many other suggestions in this 
case, this has a taking sound, but, in our 
judgment, it will not stand the test of an- 
alysis. 


’ 


We are not now concerned with 
any alleged negligence of any other direc- 
tor. Nor is the judgment herein the de- 
fendant’s penalty for his diligence. Had 
the knowledge the defendant 
gained in making his investigation been 
properly used, instead of being fraudu 
lently concealed, the defendant would 
have received the commendation of the 
courts, We 


regard this as a case of diligence misap- 


which 


instead of condemnation. 


plied and misused; of diligence appar- 
ently exerted for personal 
expense of official constancy. 
It is further urged on behalf of the de- 
fendant that, even if he may be charged 
with failure of duty in any of the partic- 
ulars above indicated, he cannot be held 
guilty of fraud, because his acquiescence, 
if any, in the continuance of the business 
of the bank, was only for a specified pur- 
pose, under proper restrictions; that he 
did not agree that deposits should be un- 
qualifiedly received, but only subject to 
the arrangement proposed by McDonald; 
that if the cashier, after having partially 
carried 


ends at the 


out the arrangement, chose to 
take orders from somebody else, and re- 
ceive deposits in the usual way, the de- 
fendant was powerless to prevent it, and 
should not be held responsible. We can- 
not admit the soundness of this argument. 
It is superficially plausible, but it rests 
upon the false premise that there was no 
wrong in making some arrangement so 
long as the parties thereto considered it 
safe, and that when once made it could 
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properly be treated as self-executing. 
So far as the plaintiff’s assignors were 
concerned, the defendant’s wrong began 
when he acquiesced and took part in the 
arrangement to receive deposits under 
any conditions except a full and fair dis- 
closure of the bank's condition. As we 
have seen, the mere fact of taking depos- 
its waS an assurance to the depositors 
that the bank was solvent. Had they 
known it was insolvent, they might well 
have declined to make any further depos- 
its, even though they had been informed 
of the special arrangement under which 
deposits were to be received. But how 
are the depositors affected by the secret 
agreement made between the defendant 
and McDonald? As to them it wasanul- 
But 
let us assume that the agreement was of 
a character that, if faithfully ob- 
served, it would have exculpated the de- 
fendant from the charge of fraud. Did 
the defendant’s responsibility end with 
the mere making thereof ? 


lity if they chose to treat it as such. 


such 


The very the- 
ory upon which the agreement is inter- 
posed asa shield to the defendant is 
based upon the assumption that it was in 
the interests of honesty, and would be 
faithfully carried out Let us assume 
that the measure of defendant’s duty was 
ordinary care. Did he exercise it? When 
the defendant was at the banking house 
on Monday evening asingle question from 
him to the cashier or bookkeeper would 
have revealed the fact that the agreement 
of Saturday night had been ignored, and 
all the deposits of Monday had been 
thrown into the assets of the bank. The 
record contains no such inquiry,and there 
was evidence from which the jury were at 
liberty to find that there was a reason for 


not making it. The sequel shows that 


the deposits were used for other purposes. 
A few favored depositors were taken care 
of, as we shall presently ascertain. 

We now turn to another phase of this 
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case, which has been previously mention- 
ed, but not discussed. ‘That is the ques- 
tion whether the evidence was competent 
which relates to the checks in favor of 
the state treasurer, the East River Bridge 
Company, and the Glen Ridge Mining & 
Quarry Company. 
is to be remembered that there was evi- 
dence of close relations between some of 
the officers of the bank and the state 


In this connection ‘it 


‘treasurer, and that the latter was present 


at the meeting held at the bank after it 
had closed its doors, and at which said 
checks were drawn. The defendant was 
president of the East River Bridge Com- 
pany and his brother was an officer of the 
Glen Ridge Mining & Quarry Company. 
The checks in favor of the state treasurer 
and said corporations were drawn at a 
meeting attended by the defendant and 
McDonald after the bank had closed its 
doors and suspended payment of its obli- 
gations. These checks amounted in the 
aggregate to $305,000. ‘The visible cash 
assets of the bank on Saturday, August 
5th, amounted to about $90,000, This 
was less than one-third of the amount re- 
quired to pay the favored depositors, The 
charge against the defendant ts fraud. Is 
there any connection between keeping 
the bank open during Monday and Tues- 
day and the payment of these checks? If 
there is, then the evidence objected to 
was competent as part of the res gest. 
That there is evidence from which the 
jury had the right to conclude that there 
is such a connection cannot be seriously 
doubted. Upon the facts proven,the jury 
had the right to find that all the defend- 
ant’s acts in connection with this bank, 
commencing with August 2, 1893, and 
ending with August 8, 1893, were parts of 
a single transaction, the ultimate object 
and purpose of which was to secure these 
three favored depositors against loss in 
the event that investigation should prove 
the bank to be insolvent. Butevenif we 
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indulge in the more agreeable assumption 
that the defendant inaugurated his inves- 
tigation of the bank’s affairs in good faith 
and without ulterior design, the evidence 
relating to these checks was still compe- 
tent, as bearing upon the motive or intent 
with which the defendant took part in 
keeping open the bank on Monday and 
Tuesday for the receipt of deposits. In 
this connection we should not forget that 
rules of evidence, like principles of law, 
must be applied to multifarious facts and 
conditions. In the case at bar we are 
dealing with fiduciary relations. The de- 
fendant was the director of an insolvent 
bank, and the plaintiff’s assignors were 
innocent depositors. The insolvency of 
the bank made the directors trustees for 
its creditors. While courts should be 
careful to establish no rule that will im- 
pose upon bank directors harsh and un- 
just burdens, they should not be overnice 
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in guarding them with the technicali 

of evidence when charged with disho: 
esty or negligence in the performance 
their official duties. Courts should re 
member that when men accept the honors 
which attach to such offices, they also as— 
sume some duties to the stockholders and 
depositors whom they represent. In this 
age of banks and banking, confidence is 
the corner stone of the whole business 
structure. Once let it be known that a 
bank director can be made liable for 
nothing that is not done by an organized 
board of directors, and confidence in 
banks will be put to a crucial test, and a 
dishonest director will never be at a loss 
for means of escape. 

There are no other exceptions which 
seem to require specific mention or dis 
cussion, and we therefore conclude that 
the judgment of the appellate division 
should be affirmed, with costs. 


HOLDER IN DUE COURSE. 


Negotiable note—Procured by payee through fraud—Purchase from payee for one- 
half face value—Recovery in full by holder in due course 
under Negotiable Instruments Law. 


McNamara v. Jose, Supreme Court of Washington, April 28, 1902. 


A executed to B a negotiable note for 
$1,000. B procured the note by fraud, 
and A had a good defense to it against B. 
B sold the note to C, before maturity, for 
$500, In an action by C against A, plain- 
tiff is given judgment for the full amount. 

The court defines what constitutes a 
holder in due course under the Negotia- 
ble Instruments Law, and holds that C is 
such a holder under that law. The fact 
that the note was purchased for half its 
face did not, under the circumstances, 
show bad faith upon C’s part, and what-— 
ever the former rule, under the rule pro- 
vided by the Negotiable Instruments 
Law, C’s recovery is not limited to the 
amount he paid for the note, but he is en- 
titled to recover its full face. 


Appeal from superior court, King coun- 
ty; Geo. Meade Emory, Judge. 

Action by Daniel McNamara against 
Alfred Jose. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 

FULLERTON, J. The respondent 
brought this action against the appellant 
and one Thomas Carstens to recover 
upon a promissory note of which the fol- 
lowing is a copy: 


**€1,000. 
Seattle, Wash., Dec. 28, 1899. 
On or before July 1, 1900, after date, 
without grace,I promise to pay to the or- 
der of James Daly one thousand dollars, 





LEGAL DECISIONS. 


for value received, payable only in Uni- 
ted States gold coin. 
Nome, 

Jose & Carstens, per Alfred Jose.” 


Payable at Cape 


He alleged in his complaint that 
he purchased the note from _ the 
James Daly named therein as _ payee, 
prior to its maturity, for a valuable con- 
sideration, without notice or knowledge 
of ‘‘any defenses or equities existing in 
of defendants 

The appellant alone answered. 


favor 
Daly.” 
He denied all of the allegations of the 
complaint, and alleged affirmatively, in 
substance, that the note was given Daly 
as part of the purchase price of a certain 
lot situated in the town of Nome,Alaska, 
to which Daly had no title, and to which 
he falsely and fraudulently represented 
he had title as an inducement to the appel- 
lant to purchase the same, all of which 
was well known to the respondent at the 
time he purchased the note from Daly. 

At the trial of the cause the respond- 
ent called the appellant as a witness, who 
testified that he executed the note per- 
sonally, that Carstens had not authorized 
him to sign his (Carsten’s) name thereto, 
and, while he believed he had authority 
to so sign it at the time,he did not in fact 
have such authority. On this being shown, 
the respondent dismissed as to Carstens, 
and the action proceeded against the ap- 
pellant. At the conclusion of the evidence 
the court took the case from the jury,and 
directed a judgment to be entered in fa- 
vor of the respondent against the appel— 
lant for the full amount of the note. The 
errors assigned raise the question of the 
correctness of this ruliug. 

From the evidence the jury could well 
have found that the note was procured by 
Daly from the appellant through his mis- 
representations as to his title to the prop- 
erty deeded as a consideration for the 
It must, therefore, for the purpose 
of this appeal, be taken as established 


and against said 


note, 
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that the appellant has a defense to the 
note as against Daly, or against any one 
taking the note from him with knowledge 
of its infirmity or defect, ‘‘or knowledge 
of such facts that his action in taking the 
instrument amounted to bad faith.” Sess. 
Laws 1899, p. 350, sec. 56. 

The circumstances under which the re- 
spondent received the note appear from 
his own testimony. He not only testified 
in his own behalf, but was called by the 
appellant,and subjected to a most search - 
ing examination. In brief, his story is 
that he purchased the note from Daly 
some three months after its execution, 
paying him therefor $470 in cash and can- 
celling an account he held against him of 
$30, making $500 in all; that he knew 
both Jose and Carstens at the time, and 
knew them to be solvent; that he made 
no inquiry other than of Daly as to the 
consideration for the note; that he made 
no inquiry of either Jose or Carstens con- 
cerning it, and had no notice of any in- 
firmity in the instrument, or that the ap- 
pellant had published a warning against 
its purchase, and that, if he had,he would 
not have purchased it; that when Daly 
first mentioned the note to him it was in 
the hands of one Thomas McCorey, whom 
Daly said he had bargained it to for $700, 
but did not think he had effected a sale, 
as he did not believe McCorey could raise 
the money; that he first asked him $700 
for the note, but finally consented to take 
the amount paid; that he noticed the note 
was payable at Cape Nome, and he did 
not think it strange that Daly would sell 
the note for ¢g500, ‘‘as he was the kind of 
a fellow that wanted that much money at 
that time.” While it was shown that the 
respondent had a place of business, the 
character of that business—whether or 
not he made it his business, or a part of 
his business, to discount commercial 
paper—does not appear. There is nothing 
in the record, however, that questions his 
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repute, and his statements as to the cir- 
cumstances under which he obtained the 
note are not called in question. 

The negotiable instruments act (Sess. 
Laws 1899, p. 350) of this state defines a 
holder in due course of a negotiable in- 
strument to be one who has taken the 
instrument under the fullowing condi- 
tions: (1) That it is complete and regu- 
lar upon its face; (2) that he became the 
holder of it before it was overdue, and 
without notice that it had been previous- 
ly dishonored, if such were the fact; (3) 
that he took it in good faith and for value; 
(4) that at the time it was negotiated to 
him he had no notice of any infirmity in the 
instrument or defect the title of the 
person negotiating it. The act further 
provides that, to constitute notice of an 
infirmity in the instrument or defect in 


in 


the title of the person negotiating the 
same, the person to whom it is negotiated 
must have had actual knowledge of the 
infirmity or defect, or knowledge of such 
facts that his action in taking the instru- 
ment amounted to bad faith; and that a 
holder in due course holds the instrument 
free from any defect of title of prior par- 
ties, and free from defenses available to 
prior parties among themselves, and may 
enforce payment of the instrument for 
the full amount thereof against all parties 
liable thereon. 

But notwithstanding this act positively 
provides that, to constitute notice of an 
infirmity in a negotiable instrument, the 
purchaser must have knowledge of such 
facts that his action in taking the instru— 
ment amounted to bad faith, we cannot 
think that the legislature meant to say 
that a purchaser of a negotiable instru- 
ment can shut his eyes to the surround- 
ing circumstances, remain in wilful ignor- 
ance of facts which would have made 
known to him the infirmities of the in- 
strument he purchases, and then claim, 
because he had no actual knowledge of 
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such infirmities, that his title theret 

unimpeachable; but that it is still 

rule that willful ignorance and guil 
knowledge alike involve the result of 

faith. This, however, does not mean that 
the holder’s title is to be overthrow 
slight circumstances. He does not owe 
to the party who puts the paper afloat the 
duty of active inquiry in order to avert 
the imputation of bad faith. His rights 
are to be determined by the simple test 
of honesty and good faith, not by a spec. 
ulative inquiry into diligence or negli- 
gence. 


by 


Although he may have been neg- 
ligent in taking the paper, and omitted 
precautions which a prudent man would 
have taken, nevertheless, unless he acted 
mala fide, his title will prevail. Crawford, 
Neg. Inst. Law (2d Ed.) p. 54. 

“Suspicion of defect of title, or the 
knowledge of circumstances which would 
excite suspicion in the mind of a prudent 
man, or gross negligence on the part of 
the part of the taker at the time of the 
transfer, will not defeat his title. That 
result can be produced only by bad faith 
on his part.” Murray v. Lardner, 2 Wall. 
110. 

Tested by these rules, is there anything 
in the evidence before us which required 
the submission of the cause to the jury? 
We think not. Laying aside the fact that 
it was purchased at such a large discount, 
there is nothing that even tends to show 
bad faith on the part of the appellant,and 
this one fact loses much of its persuasive- 
ness when it is remembered that the note 
is payable at Cape Nome,which the court 
judicially knows is on the cvast of Alaska, 
inaccessible for a greater portion of the 
year, and not at any time in the line of 
regular communication. It _ certainly 
would not be sought by investors in com- 
mercial paper so Jong as there was a pos- 
sibility of their being compelled to en- 
force its payment at that place. Again, 
the purchase of a note at a discount is not 
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of itself, under ordinary circumstances, 

lence of bad faith. When it is very 
large, that circumstance may be consid- 
ered in connection with other circum- 
stances in determining the question of the 
purchaser’s good faith; but, unless the 
consideration be merely nominal, or so 
grossly inadequate as to lead to the con- 
clusion that the purchase is made for the 
purpose of speculating upon the chances 
of collection, it is not of itself sufficient 
to justify a finding of bad faith. 

The appellant makes some question on 
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the order in which the court admitted the 
proofs. He also contends that the recov- 
ery should be limited to the amount the 
respondent paid for the note. The first, 
if error at all, could not operate to the 
prejudice of the appellant, and the sec- 
ond, whatever may have been the former 
rule, is now settled against his conten- 
tion by our negotiable instruments act 
(Sess. Laws 1899, p. 350, section 57). 

The judgment is affirmed. 

Beavis, C. J., and White, Hadley, An- 
ders, Mount, and Dunbar, JJ., concur. 


HOLIDAYS IN PENNSYLVANIA. 


Negotiation of sale by cablegram—Offer, requiring telegraphic reply to complete 
contract—Holiday statute does not extend time for reply. 


Robeson v. Pels, Supreme Court of Pennsylvania, May 5, 1902. 


Plaintiff, in Philadelphia, made an offer 
to sell an article, fluctuating in price, to 
defendant, in Hamburg. Defendant ca- 
bled a qualified acceptance, requesting 
telegraphic answer, which plaintiff re- 
ceived at noon on Saturday. Plaintiff did 
not wire his acceptance until Monday, 3 
P.M. He claimed, this constituted a 
contract, and sued defendant thereon. 
Defendant claimed plaintiff's answer was 
too late and there was no contract. The 
court awards judgment for defendant. 

Held: The two points on which the 
existence of a contract turned were, first, 
whether there was a custom binding on 
plaintiff to answer in twenty-four hours, 
and, second, if there was no such custom 
proved, then whether, on general busi- 
ness principles, under all the circum- 
stances,he had answered within a reason- 
able time. Both of these questions were 
properly submitted to the jury and were 
found against plaintiff. 

Further held: Plaintiff was not excused 
from making earlier answer because of 
the holiday statute of Pennsylvania, under 
which Saturday afternoon is a half holi- 
day, because the operative force of this 
statute is limited to transactions regard— 
ing payment, protest, etc , of commercial 
paper, 


Appeal from court of common pleas, 
Philadelphia county. 

Action by Jacob S. Robeson against 
Siegfried Pels. Judgment for defendant, 
and plaintiff appeals. Affirmed. 


MITCHELL, J. The question in the 
case is whether or not there was a con- 
tract between the parties, and that de- 
pends on whether a qualified acceptance 
by defendant of plaintiff’s offer to sell 
was accepted by plaintiff, and defendant 
notified in time. ‘That was a question of 
fact, and, as such, was properly left to the 
jury. Defendant’s cabled message was 
received by plaintiff about eight o’clock 
on Saturday morning, and, after correc- 
tion of two mispelled words in the cipher, 
was again received about noon. The 
message requested acceptance by tele- 
gram, but no answer was sent by plaintiff 
until Monday about three p.m. Defend- 
ant contended that this was too late, and 
in support of his refusal to accept gave 
evidence of a custom, both in Philadel- 
phia and in Hamburg, where he resides, 
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that in dealings of thiskind by cablegram 
answers must be sent within twenty-four 
hours, 

The judge charged that, if the jury 
found ‘‘a certain, definite, uniform, rea- 
sonable custom that that should 
be done, then that custom’ was 
binding.” This was entirely  cor- 
rect. He further charged that, if the 
jury should not find the custom proved, 
they should then determine whether the 
answer was within a reasonable time, un- 
der all the circumstances of the case, di- 
recting their attention to the fact that 
while a message by telegram in the nature 
of things calls for a speedier answer than 
one by letter, yet even in such transac- 
tions the recipient has a right to time to 
think and to decide. 

On this branch of the case the jury had 
before them evidence that the telegraph 
office was open all of Saturday afternoon 
and evening, and on Sunday, and that 
business in Hamburg was done on Sun- 
day. 

On the other hand, plaintiff claimed 
that Saturday in Pennsylvania was a half 
holiday, and therefore he had all of Mon- 
day to answer. Onthis point the judge 
charged, ‘‘If you think that this plaintiff 
did not make such a prompt reply as was 
reasonable under the circumstances, then 
he cannot claim that there was any con- 
tract, and he cannot claim, of course, that 
there was a breach of any contract by the 
defendant. I do not think that the cir- 
cumstance that Saturday afternoon was a 
half holiday has anything to do with the 
question, one way or the other. The 
plaintiff got this telegram shortly after 
one o’clock, and he had the rest of that 
day and that evening to make a reply, 
and I think it is a very fair question 
whether, dealing as they were with refer— 
ence to an article which was shifting in 
price, and at that time was rising in price, 
the plaintiff ought not to have made his 
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reply during that day, aside from aoy 
question as to whether ordinarily twenty- 
four hours or forty-eight hours might be 
allowed for sending such a message. The 
whole question is for you, however.” 
This part of the charge is particularly 
assigned for error, as contrary to the act 
of June 23, 1897 (P. L. 188), regulating 
holidays. But the act is by no means so 
broad as claimed. The holidays created 
by it are permissive only, and its opera- 
tive force is limited to transactions re- 
garding payment, protest, etc., of com- 
mercial paper. The enacting words are 
that certain days shall, for all purposes 
whatever as regards the presenting for 
payment or acceptance, and as regards 
the protesting and giving notice of the 
dishonor of bills of exchange, checks, 
drafts and promissory notes, made after 
the passage of this act, be treated and 
considered as the first day of the week, 
commonly called Sunday, and as public 
holidays and half holidays,” etc. Expres- 
sio unius est exclusio alterius. It is true 
that in the same section it is also “pro- 
vided further that in construing this sec 
tion, every Saturday designated a half 
holiday shall until twelve o’clock noon be 
deemed a secular or business day; and the 
days and half days aforesaid,so designated 
as holidays and half holidays shall be 
considered as public holidays and half 
holidays for all purposes whatsoever as 
regards the transaction of business.”’ But 
this is manifestly a reiteration, from su 
perabundant caution, of the intent to 
limit the holiday portion of Saturday to 
the afternoon; for it is immediately fol-— 
lowed by a further proviso that nothing 
in the act shall be construed to prevent 
or invalidate any legal procsss ‘‘on any of 
the holidays or half holidays herein 
designated as holidays, nor to prevent 
any bank from keeping its doors open or 
transacting its business on any of the said 
Saturday afternoons if, by a vote of its 
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directors, it shall elect todo so.” This 
last clause is fully indicative of the pur- 
pose of the whole act to relieve banks and 
others from the strict requirements of 
commercial law, as to demand payment, 
etc., of negotiable paper, if they choose 
to avail themselves of the permission; but 
not to make it obligatory on them to do 
so; at least as to Saturday afternoons. 
The two points on which the existence 
of a contract turned were—First, whether 
there was a custom binding on plaintiff 
to answer in twenty-four hours; and 
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secondly, if there was no such custom 
proved, then whether on general business 
principles, under all the circumstances of 
the case, he had answered within a rea- 
sonable time. Both were questions of 
fact, and both were properly submitted to 
the jury. 

The fourth assignment of error, that 
the verdict was against the weight of the 
evidence, is one that we have repeatedly 
said we only consider in exceptional cases. 
The remedy for a wrong verdict is in the 
court where it was rendered. 

Judgment affirmed. 


CHECK TO WRONG PERSON. 


Check to “Daily” delivered to “Daley”—Indorsement by ‘‘Daley”—Negotiation— 
Payment by drawee—Drawer not responsible and drawee 
cannot charge him with amount. 


Western Union Telegraph Company v. Bimetallic Bank,Court of Appeals of Colorado, 
March 10, 1902. 


Plaintiff telegraph company instructed 
its manager at Cripple Creek to pay $172 
to one Daily. A person representing 
himself to be, and identified by another, 
as Daily, applied for the money; but the 
manager,not being satisfied with the iden- 
tification, instead of paying cash, drew 
his check to order of Daily, for the pur- 
pose of having the bank identify the 
payee, and delivered the check to Daley. 
The latter indorsed the check as ‘‘Daley,” 
and bearing several other indorsements, 
it was paid by the drawee bank, defend- 
ant, to the last indorser. 

In an action by the telegraph company 
against the drawee to recover the de- 
posit, 

Held: The bank is responsible to the 
depositor as its payment of the check on 
the indorsement of ‘“Daley,’”’ being a 
name different from that of the payee 
named, was unauthorized. 


Appeal from district court, El Paso 
county. 

Action by the Western Union Tele- 
graph Company against the Bimetallic 


Bank to recover money paid on a check. 
From a judgment in favor of defendant, 
plaintiff appeals. Reversed. 

Witson, P. J. This suit grows out of 
the alleged payment of a check drawn by 
the plaintiff telegraph company upon the 
Gefendant bank to a person other than 
the payee, and without his indorsement. 
The main facts were contained in an 
agreed statement, that portion which is 
deemed material to the determination of 
this appeal being as follows: 


‘‘(1) That on or about the 12th day of 
December, 1895, the agent and manager 
of plaintiff's office at the town of Cripple 
Creek was telegraphically instructed by 
the plaintiff to pay to one William H. 
Daily, at Cripple Creek, the sum of one 


hundred and dollars 


($172.00). 

(2) That a person presented himself at 
the office of said plaintiff at Cripple 
Creek, representing himself to be said 
William H. Daily, and was so identified 
by one S. J. Polin. 


seventy-two 
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(3) That the agent of the plaintiff 
thereupon drew a check on defendant’s 
bank for one hundred and seventy-two 
dollars (172.00) to the order of William 
H. Daily, and handed it to the person so 
representing himself as such William H. 
Daily. 

(4) That said person was not the Will- 
iam H. Daily for whom the money was 
intended by said telegraphic message. 

(5) That said check, bearing indorse- 
ments as follows: ‘Wm. H. Daley, S. J. 
Polin, Blum,’ and stamped ‘Paid’ by the 
First National Bank of Cripple Creek,was 
paid by the Bimetallic Bank,the defendant 
herein, December 14, 1895. 

(6) That none of the indorsements on 
said check were made in the presence of, 
or with the knowledge of, the plaintiff's 
said agent. 

(7) That the name of the person who 
so received said check from plaintiff’s said 
agent is William H. Daley.” 


In addition to this, one witness, the 
agent or manager of plaintiff who drew 
the check, testified. His evidence was 
to the effect, in substance, that upon tel- 


egraphic instructions to pay a certain 
amount of money to W. H. Daily he sent 


out a notice to that person. Afterwards, 
in answer to the message. a man present- 
ed himself, and stated that he was the 
person to receive themoney. He brought 
with him another man for identification, 
but the agent, not being satisfied with 
the identification, and knowing the per- 
son brought in for that purpose, as he 
stated it, to be ‘‘no good,” he drew up a 
check for the amount to be paid, naming 
as payee the person named in the tele- 
graphic transfer, spelling the 
there spelled, Daily, and gave it to the 
man who represented himself to be Daily; 
that he did this for the purpose of having 
the bank identify the payee, he not being 
satisfied himself. It also appears from his 
testimony that upon delivering the check 
he took from the person representing 
himself to be the individual for whom the 
money was intended a receipt for the 


name as 
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money, which receipt was signed, “\\ 
H, Daley.”” The check seems first 
have been cashed by another bank. In ci 
course of business it reached the defe 
ant bank, the drawee, bearing upon 
back the indorsements of Wm. H. Da 
S. J. Polin, Blum, and the “Paid” sta 
of the First National Bank of Cripp| 
Creek, and was by it paid and charged t 
the account of the plaintiff. 

The contract between a bank and 
depositor is that it will pay out his mone) 
only upon and in accordance with his 
direction. A check drawn ir 
a particular payee or order is 


express 
favor of 
payable only to the actual payee or upon 
his genuine indorsement, and if the bank 
mistake the identity of the payee, or pay 
upon a forged indorsement, it is not a 
payment in pursuance of its authority,and 
it will be responsible. 
however, that the bank may be relieved 
from liability for payment to the wrong 
person, or under an not 
genuine, when the circumstances of the 
case amount to a direction from 
positor to the banker to pay without ref- 
erence to identification or to the genuine- 
ness of the indorsement. 

These rules are well settled, and are 


It is also true, 


indorsement 


the de- 


supported by a long line of decisions of 
the highest authority. We cite 
Dodge v. Bank, 20 Ohio St. 246; Id., 30 
Ohio St. 1; Pickle v. Muse, 88 Tenn. 382; 
Jackson v. Bank, g2 Tenn. 155; Crippen 
v. Bank, 51 Mo. App. 510; Hatton v. 
Holmes, 97 Cal., 208; Welsh v. Bank, 73 
N. Y. 426; Citizens’ Nat. Bank v. Import- 
ers’ & Traders’ Bank, 119 N.Y. 200; Corn 
Exch. Bank v. Nassau Bank, 91 N.Y. 80; 
Bank v.Whitman, 94 U. S. 343; 2 Daniel, 
N. Inst. § 1618 et seq.; Shipman v. Bank, 
126 N.Y. 319. 

It is claimed by the appellee, and such 
was the ground upon which it is alleged 
the trial court based its judgment in its 
favor, that the circumstances of this case 


a few: 
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are such as to bring it within the excep- 
tion to the general rule, and thereby re- 
lease it from responsibility. It is claimed 
that the plaintiff, by delivering the check 
to Wm. H,. Daley, and by accepting a re- 
ceipt signed by him in that name, identi- 
fied him as the person to whom payment 
might be properly made, or under whose 
indorsement the drawee would be author- 
ized to pay. In our opinion, the conten- 
tion of appellee is not correct, and is not 
sustained by the authorities which coun- 
sel cite, because, first, it does not appear 
that the defendant at the time of payment 
had any knowledge of the existence of 
these circumstances upon which it now 
relies to escape liability. It was not in- 
duced in the remotest degree to make 
payment on account of these circum- 

It did not even make payment 
person who received the check 
originally, or who claimed to be the 
payee. It paid to another bank, which 
had in the first instance cashed the check, 
and in so doing relied solely upon the 
indorsements. It is not even shown that 
the bank which first cashed the check had 
any knowledge of the circumstances at- 
tending its delivery by the drawer. The 
authorities cited by counsel for appellee 
are all of cases which are clearly distin- 
guishabie in this respect from the one at 
bar. In all the bank had knowledge, or 
there was communicated to it some fact 
or circumstances, relative to the action 
of the drawer, from which it might con- 
clude that he had waived further identifi- 
cation, or any question as to the genuine- 
ness of indorsement. 

An additional fact in this case brings 
out in stronger light the dereliction and 
neglect of the bank, because in ignorance 
of all these circumstances attending the 
delivery of the check, it paid, as we have 
said, simply upon the face of the indorse- 
ment, and that indorsement did not pur- 
port to be that of the payee named in the 


stances. 
to the 
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check. 
entirely. 


It was that of a different name 

No question of idem sonans 
can arise, because, if for no other reason, 
payment was made upon the written in- 
dorsement only. The name of the in—- 
dorser, being different from that of the 
payee, was amply sufficient to have placed 
the defendant upon its guard, and caused 
it to have made some inquiry. 

Appellee invokes the doctrine that, 
where two persons are equally innocent, 
and one is bound to know and act upon 
his knowledge, and the other has no 
means of knowledge,the latter will not be 
compelled to bear a loss for the purpose 
of exonerating the former. It contends 
that the plaintiff in this case was in de- 
fault in giving the check to the wrong 
person, and that by means of this he was 
enabled to perpetrate the fraud; that,this 
being the case, it cannot complain of the 
consequences of its own default against 
the defendant, who was misled by it 
without any fault of itsown. This doc- 
trine is sound where it, is applicable, but 
we do not see wherein it is applicable 
under the facts of this case. In the first 
place, there is no evidence that the de- 
fendant was misled by the alleged default 
of the plaintiff, because it had no knowl- 
edge of it. We do not believe it to be in 


accord with the settled rules of commer- 
cial law that the mere possession of a 
check would justify a bank in making 
payment to the person who has such pos- 
session without some identification, or 
some evidence of the genuineness of the 
indorsement, if an indorsement is in 
question. If there had been in this case 
a forged indorsement of the name of the 
payee, the defendant might possibly have 
had some ground upon which to stand in 
support of its contention; but this was 
not the case. It made payment under 
the indorsement of a name different from 
that of the payee. This fact alone would, 
in our opinion, prevent it absolutely fron 
setting up this defense. 


The judgment will be reversed. 


Re- 
versed 
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NOTARY. 


Notary in Nebraska—Statutory duty as to notice of dishonor—Liability of notary 
and bondsmen for failure to give notice. 


Dartmouth Savings Bank v. Foley, et al, 


1. Instruction sent with a note forward- 
ed by one bank to another forthe purpose 
of collection, ‘‘to protest,” held to mean, 
and to have been understood to mean by 
the notary, to whose attention it was 
called, that the necessary steps to bind 
indorsers were to be taken. 

2. While a prompt return to the sender 
of a protest, showing no notice to an in- 
dorser, would have enabled it to serve no- 
tice in time, having entrusted that duty 
to a notary, it was not bound to make ex- 
amination to see whether it was done. He 
should either have discharged the duty, 
or called attention to the fact that it was 
not done. 

_3. Giving notice of dishonor of protest- 
ed paper is, in the absence of contrary in- 
structions, an official duty of a notary 
public, in Nebraska, for neglect of which 
an action is maintainable by the party in- 
jured, upon his official bond. 

(Syllabus by the Court.) 


Commissioner’s opinion. Department 
No. 1. Appeal from district court, Dou- 
glass county; Scott, Judge. 

Action by the Dartmouth Savings Bank 
against Timothy Foley and others. 


Hastincs, C. Plaintiff's amended pe- 
tition in this case, sets out a note for 
$1,500 made and delivered by one C, J. 
Hale, in 1899, to the Nebraska Wesleyan 
University, with interest coupons at- 
tached, for interest at 8 per cent., due 
July 24, 1894, and payable at the State 
National Bank of Lincoln, Neb. That 
this note was, for value, sold and deliv- 
ered to Miles & Thompson, with indorse- 
ment as follows: ‘‘The Nebraska Wes- 
leyan University, by W. G. Miller, Pres. 
Bd. Trustees. C. A. Atkinson, Secy.,”— 


Supreme Court of Nebraska, Feb. 6, 1902. 


and was afterwards sold for value, in the 
ordinary course of business, to the plain- 
tiff, with the following guaranty: “We 
guaranty the payment of this note, princi- 
pal and interest, at the First National 
Bank of Davenport, Iowa, as it becomes 
due, without expense to the holder of the 
note. J. L. Miles. James Thompson.” 
That on July 23d the plaintiff caused the 
note to be sent to the First National 
Bank of Lincoln for collection, with in- 
struction to present and demand payment 
of it and, in the event of refusal, to prop- 
erly protest, and give notice of the non- 
payment to the Nebraska Wesleyan Uni- 
versity. That the defendant Parks was 
a notary public, and the defendants Har- 
wood and Hanna were his bondsmen. 
That Parks was an employe of the First 
National Bank, and on July 27, 1894, the 
note was turned over to him, as notary 
public, with instructions to present for 
payment, and if refused, to protest, and 
give notice to the university, and take 
such steps as were necessary to hold it 
liable, all of which he undertook to do, 
That he failed, negligently, to give notice 
to the university, and thereby it was dis- 
charged. That suit was brought against 
the university in February 1895, upon the 
note, and it set up the failure to give it 
requisite notice, and judgment was ren- 
dered in its favor. That the maker of 
the note, C. J. Hale, is, and has been ever 
since before its maturity, insolvent and 
out of the jurisdiction. That the guaran- 
tors are both dead, and their estates in- 
solvent. That the university is solvent 
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ind financially responsible, and, by the 
failure of Parks to give it due notice, 
plaintiff has suffered damages to the ex- 
tent of $1,500, and interest at 8 per cent. 
per annum from November 24, 1891. 

The defendants admit the making and 
delivery of the note; admit that it was 
sent to the First National Bank for col- 
lection, but deny that any instructions 
were given with it. They admit that 
Parks was a notary, and the other defend- 
ants sureties on his official bond, and that 
the bank turned the note over to him, at 
maturity, but deny that it gave him any 
instructions with reference to the notice 
of non-payment to the university, and 
deny the allegations of failure. Theyalso 
allege that Parks was an employe of the 
bank; was appointed a notary for the 
bank’s convenience, that he might protest 
its own paper and such as it had for col- 
lection; that it procured the sureties to 
sign his bond; that he acted solely for the 
bank, as its clerk and agent, and received 
no compensation for such services as no- 


Pest National Bank. Linco 2. 


and Cs. wim I1ILZ57 name. 
Yes. Chrnount 1500 and Ant. 
«Phase tefrott ty out numbes. 


tary public, either from the plaintiff or 
from the bank; and that, as agent and 
employe of the bank, he presented and 
protested the note in due form of law. 
The reply was a general denial. The ac- 
tion was tried to the court, which entered 
a general finding for the defendants, and 
a judgment of dismissal and for costs, 
Plaintiff filed.a motion for a new trial on 
the ground that the judgment was not 
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sustained by sufficient evidence, and that 
itis contrary to law, which was overruled; 
and the same errors are assigned in this 
court, 

The facts in the case are either admit- 
ted or undisputed. The protest recites 
that notices were served upon W. G. 
Miller, president, by addressing such 
notice to him at University Place, Neb., 
and on C, A. Atkinson, secretary, by 
delivering notice to him _ personally. 
Notary’s fees are charged upon the certi- 
cate as follows: 


Protest 

Recording protest.... 
Certificate and seal 

6 notices, at 25 cents each 
Postage 


It appears that the note was received 
from the Commercial Nat’l Bank of Omaha 
with the following letter, which was called 
to Mr. Parks’ attention: 


“Omaka, Nel, uly £2, 1804. 


We enclose herewith for collection 


Mite and Me. due 7-27, Protest. 


Ofied Millard, Cashier. 


Do not hold collections frast maturdy 
Furst Wationad Bank, LZincoen, Nel. fey 24, SQL Reececued.” 


The notary returned the note, with his 
certificate of protest, to the First Nation- 
al Bank, and it was subsequently returned 
to the Commercial National Bank of 
Omaha. Mr. Parks had charge of the 
collection department of the First Na- 
tional Bank. He does not remember of 
any other notices. he charge for fees 
was in Mr. Parks’ handwriting, and he 
supposes they were paid, . There was a 
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postoffice at University Place at that time 
He says he got no part of the fees; that 
the First National Bank procured his 
bond; that protesting paper was a part of 
his duties as manager of the collection 
department of the bank, and he also had 
charge of the correspondence relating to 
the collections. It sufficiently appears, 
also, that the maker of the note, C. H. 
Hale, was entirely insolvent at the time 
of the protest, and has been ever since. A 
similar showing was made as to the estates 
of James Thompson and John L., Miles. 
C. A. Atkinson ceased to be secretary of 
the university in 1891. His signature as 
secretary to the indorsement of the note 
was proven. W.G. Miller was shown to 
have been dead as early as 1893. The 
university has always been solvent. It 
was discharged from liability on this note 
on the ground of lack of proper notice. 
It seems clear that the notice to the uni- 
versity was not sufficient. The instruc- 
tions given were brought to the notary’s 
knowledge, and were to protest the note. 
Under these instructions he attempted to 
give the notices. 

It is claimed that the petition merely 
alleges damages by reason of a failure to 
follow instructions, and as no instructions 
were given, except merely to protest the 
note, there can be no recovery. This 
ground for supporting the judgment can- 
not be sustained, It is entirely true, as 
remarked in Daniel, Neg. Inst. sec. 929, 
the term “protest” includes, in a popular 
sense, all the steps necessary to fix the 
liability of a drawer or indorser of nego- 
tiable paper. It isso understood currently 
among commercial men, and the meaning 
is recognized in Wood River Bank v. First 


Nat. Bank, 36 Neb. 744. It was also 
recognized by the defendant Parks as 
having that meaning, and he undertook 
to follow his instructions in that respect. 
Plainly, that was what was both meant 
and understood by this word in the advice 
with this note. 
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It is next claimed that the Commerc 
National Bank of Omaha was plainti!'s 
agent, and had notice of what had been 
done, and, if the notice was imperfec: 
should have sent a good one. It is tr 
the certificate of protest showed what was 
done, but we are unable to find anywhere 
in this record when the certificate reached 
the Omaha bank or plaintiff, or when it 
left Lincoln. That it was in the power of 
plaintiff or his agent to correct this mis- 
take in time to charge the university is 
neither pleaded nor proved. Doubtless, 
as is abundantly shown by defendant's 
citations, if no notices had been given to 
any one but the Omaha bank, and it had 
been so informed at once, it would have 
been its duty to give notices to the indor- 
sers, and they would have been in time. 
As to Miles, and apparently Thompson, 
this was the course pursued. The note 
had been sent to the First National Bank 
expressly to charge the university. The 
latter institution was here, and unless spe- 
cific information was given that such no- 
tice was not served and given in time, so 
that the Omaha bank could serve it, the 
harm was done. 

It is urged that it is not a part of a no- 
tary's official duty to give notice of dis- 
honor of paper intrusted to him. Suchis 
the doctrine of commercial law. In the 
absence of any statutory change in the 
law, he is to be deemed, so far as notices 
are concerned, the mere agent of the 
holder. Swayze v. Britton, 17 Kan. 625. 
It is to be observed, however, that the 
Kansas statute differs materially from 
ours. In that state his certificate is evi- 
dence of protest only; in ours, of notice 
as well. Section 349, Code Civ. Proc. In 
that state his authority is to protest paper. 
In Nebraska, his express authority is to 
give notice, also. Comp. St. 61, §6. He 
is allowed an official fee, which was 
charged in this case. Id. c. 28, $19. It 
seems clear that in this state the giving 
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notice of dishonor must be accounted an 
official duty. It is so held under statutes 
much less distinctly making it so than 
Wheeler v. State, 9 Heisk. 393; 
Insurance Co. v. Wilson, 29 W. Va. 548; 
Tevis v. Randall, 6 Cal. 632; Hyde v. 
Bank, 17 La. 563. Ifthisisto be regard- 
ed as an official act of the notary, of 
course, the contention of defendant that 
he was only a subagent cannot be sus- 
tained. It would seem that the bank 
would be liable for only due care in select- 
ing anotary. The remitter, in directing 
a protest, must be presumed to have 
known that the corporation to which he 
was sending his note could not act as no- 
tary, nor could it control the naming of 
any individual who could. Of course, 
where he is a mere agent of the holder, 
in giving notice, it is possible to hold the 
bank liable for his act. If, however, the 
act is an official one, it would be absurd 
to so hold. This distinction seems to be 
made in Allen v. Bank, 22 Wend, 215. In 
Wood River Bank v. First Nat. Bank, 36 
Neb. 745, the opposite rule is sanctioned 
by this court. Hyde v. Bank, supra. 
Finally, it is claimed that the indorse- 
ment of the university was void ab initio, 


ours. 
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and no damage resulted. No reason is 
given, and we are cited to Life & Fire 
Ins. Co. v. Mechanics’ Fire Ins. Co., 7 
Wend. 31, and Bank v. Clements, 3 Bosw. 
600. The latter case simply holds that 
one who takes a note payable to an insur- 
ance company, indorsed by its president, 
must show the authority of the president, 
if his title is questioned. The other case 
cannot be found at the place cited. It 
does not seem that the authority of the 
president and secretary to indorse this 
paper is in issuein this case. An indorse- 
ment for value by the university in a cer- 
tain form is alleged and denied. The 
introduction of the evidence showing its 
form was not objectedto. It would seem 
that, under the circumstances, authority 
should be presumed. Thomp. Corp. § 
5757, citing Aiken v. Bank, 16 Wis. 679; 
Goodrich v. Reynolds, 31 Ill. 490, 

It is recommended that the judgment 
of the district court be reversed, and the 
cause remanded for further proceedings. 


Day and Kirkpatrick, CC., concur. 
Per Curiam. For the reasons stated in 


the foregoing opinion, the judgment of 
the district court is reversed. 


COLLECTION, 


Draft deposited with payee bank for collection—Transmission to correspondent 
bank — Insolvency of payee—Right of owner to proceeds as against 
correspondent bank, which is creditor of payee. 


Nash v. Second National Bank of Red Bank, Court of Errors and Appeals 
of New Jersey, March 3, 1902. 


The plaintiff, having sold a car load of 
oats, drew a draft on the buyer for the 
price, dated July 12, 1899, and payable at 
sight to the order of the Middlesex Coun- 
ty Bank. On July 13th he delivered the 
draft to that bank for collection, and on 
the same day the bank indorsed it and 
sent it for collection to the defendant 
bank, located in the town where the 


drawee lived. On the afternoon of that 
day the Middlesex County Bank, being in- 
solvent, was closed by the banking de- 
partment of the state, and its business as 
a bank ceased. On July 14th the defend- 
ant presented the draft to the drawee,and 
received payment thereof. The plaintiff 
was never credited with the amount of 
the draft by the Middlesex County Bank, 





434 


nor was that bank credited with it by the 
defendant until after the draft was paid, 
when the defendant, having no notice of 
the other bank’s insolvency, gave credit 
for it on the account current between the 
banks, which still shows a balance due the 
defendant. Held, that the plaintiff was 
entitled to recover the proceeds of the 
draft from the defendant. 
(Syllabus by the Court), 


Error to 
county. 

Action by James J. Nash against the 
Second National Bank of Red Bank. 
Judgment for plaintiff, and defendant 
brings error. Affirmed. 


circuit court, Middlesex 


Dixon, J. The plaintiff, having sold 
a carload of oats, drew a draft on the 
buyer for the price, $499.03, dated July 
12, 1899, and payable at sight to the order 
of the Middlesex County Bank. On July 
13th he delivered the draft, together with 
a bill of lading for the oats, to that bank 
for collection, and on the same day the 
bank indorsed the draft and sent it for 
collection to the defendant bank, located 
in the town where the drawee lived. On 
the afternoon of that day the Middlesex 
County Bank, being insolvent, was closed 
by the banking department of the state, 
and its business as a bank ceased. On 
July 14th the defendant bank presented 
the draft and bill of lading to the drawee, 
and received payment thereof. The 
plaintiff was never credited with the 
amount of the draft by the Middlesex 
County Bank, nor was that bank credited 
with it by the defendant until after the 
draft was paid, when the defendant, hav- 
ing no notice of the other bank’s insol- 
vency, gave credit for it on the account 
current between the banks, which still 
shows a balance due the defendant. On 
these facts the Middlesex circuit court 
found that the plaintiff was entitled to re- 
cover from the defendant the amount of 
the draft, and on that finding error is now 
assigned. 
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If the defendant, when the draft w: 
received, had accepted it as its own, 
applying it to the subsisting indebtednes 
of the Middlesex County Bank, its tit] 
would have been good against the plain- 
tiff (Bank v. Loyd, go N. Y. 530; Hoff- 
man v. Bank, 46 N. J. Law, 604), for o 
its face it was a negotiable instrumen 
and in this state the payment of a prece- 
dent debt is a valid consideration for the 
transfer of suchinstruments. But the de- 
fendant never accepted title to the draft, 
and when it collected the draft it did so 
as a mere agent. ‘The question therefore 
arises, to whom did it then become ac- 
countable for the proceeds? It isa reas- 
onable inference that the act of the plain- 
tiff in selecting the Middlesex County 
Bank as his agent to collect the draft was 
induced by the expectation that it would 
continue to transact banking business, 
so that such continuance was an implied 
condition of the continuance of the agency; 
and when that business was abandoned by 
the closing of the bank’s doors on July 
13th, the agency was terminated, Manu- 
facturers’ Nat. Bank v. Continental Bank, 
148 Mass. 553. The bank thereby re- 
nounced its agency, as it had power to do, 
subject to liability for injurious conse- 
quences. Story, Ag.sec. 478. It was no 
longer entitled to stand as intermediary 
between the defendant and plaintiff, or to 
demand the proceeds of the draft or to 
control them for its own benefit. If those 
proceeds had been transmitted to it or to 
its receiver, the duty of the recipient 
would have been to forward them directly 
to the plaintiff. Bank v. Hubbell, 117 
N. Y. 384. These considerations make 
it clear that when the defendant received 
the proceeds of the draft, it received that 
which belonged wholly to the plaintiff, 
and in which the Middlesex County Bank 
had no right whatever. The law of com- 
mercial paper was no longer applicable to 
thecircumstances. The case had become 
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one in which the defendant's right was 
simply the right of a person who holds 
funds that belong to another. No doubt, 
conditions may be supposed in which the 
defendant, if it had actually parted with 
the funds under the direction of the Mid- 
diesex County Bank and in ignorance of 
its insolvency, might protect itself against 
the plaintiff's demand on the ground of 
estoppel, or on the doctrine that, when 
one of two innocent parties must suffer, 
he who by greater caution might have 
prevented the loss shall bear it. But the 
defendant has not parted with the pro- 
ceeds, and will suffer no detriment by 
being obliged to pay them to the plaintiff. 
It merely fails to gain an advantage which 
it would reap if it were allowed to apply 
the plaintiff's funds to the payment of a 
debt from an insolvent debtor. The case 
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of First Nat. Bank of Crown Point v. 
First Nat. Bank of Richmond, 76 Ind. 
561, is like the present in its essential 
features. The only difference lies in the 
fact that there the indorsements were 
special ‘‘for collection,” so that the will 
of the indorsers prevented any transfer of 
title, while here such transfer was pre- 
vented by the will of the indorsees,. But 
the important fact in both cases is that 
title to the paper never passed out of the 
plaintiff, and therefore its proceeds were 
the property of the plaintiff. The right 
of the plaintiff to recover from the col- 
lecting bank was.upheld in that case, and 
should be in this.. The defendant is ac- 
countable to the plaintiff, and to him 
alone, for the proceeds of the draft. Com- 
stock v. Hier, 73 N. Y. 269. 
The judgment should be affirmed. 





NATIONAL BANK OF NORTH AMERICA, OF CHICAGO. 


The financial history of our country 
does not record a more auspicious open-— 
ing of a banking institution, than that 
which attended the opening of the Na- 
tional Bank of North America, in Chicago, 
Monday June 16. 

Less than sixty days ago its organiza- 
tion was begun by Isaac N. Perry, the 
President. After the organization was 
completed and the stock offered to the 
subscribers, it was found that more than 
six times the amount of the capital stock 
was subscribed for, there being $12, 
represented in subscriptions. 
What greater assurance of the confidence 
of the public in the honor, integrity and 
ability of a man could be shown? Fol- 
lowing the completion of the organization 
came the opening day for business, when 
still further demonstration of the good 
will was displayed in the entrusting of 
the funds on deposit. Much to the 
surprise of Mr. Perry and his associates, 


500, 000 


the first days deposits aggregated $3,250, 
cco, there being about two hundred 
accounts opened. At the end of the first 
week’s business, Saturday June 21, the 
deposits reached $4,554,000. The loans 
and discounts exceeded $2,000,000. Thus 
it is safe to say that no banking institu- 
tion in this country ever started out 
under more propitious circumstances 
than the National Bank of North America 
of Chicago. 

For nearly twelve years Mr. Perry 
was the vice-president and one of the 
active members of the Continental Na- 
tional, and his record in that institution 
can be referred to with much pride by 
himself and his friends. 

Mr, Perry is a distinctive type of the 
successful American banker. He is keen 
and comprehensive in his ideas, earnest 
and prompt in action and careful and 
conservative in method, and his success 
can be attributed to his indomitable 
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energy, perserverance and strength of 
character. He began his business career 
at the age of sixteen as a clerk in a dry 
goods store, at the age of twenty-one he 
secured a position ina bank. Two years 
later, he embarked in the dry goods busi- 


ness for himself, but his liking and adap- ’ 


tability for the banking business caused 
him to return to that field. After many 
years of successful experience in national 
banks in Rochelle, Ill., and Lacrosse, 
Wis., he was offered and accepted the 
vice-presidency of the Continental. Thus 
his knowledge of the banking business 
bas been acquired through years of expe- 
rience in fields that equip one thoroughly 
to understand the requirements of all 
classes of patrons of a banking institution 
in a commercial and financial center. 

Julius S. Pomeroy, the cashier, was 
formerly the assistant cashier of the First 
National Bank of Winona, Minn. He is 
considered an efficient bank officer and 
well-equipped to fill the position. 

The directory is composed of some of 
the leading business men in Chicago. It 
might be mentioned incidentally, that 
there are six of the nine directors who 
represent a personal wealth of $8,500,000. 
The following are the names of the Board 
and their business connections: Bernard 
A. Eckhart, President Eckhart & Swan 
Milling Co.; Albert W. Harris, of N. W. 
Harris & Co.; Calvin Durand, President 
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Durand & Kasper Co., Wholesale Gro- 
cers; Edward Hines, President Hin 
Lumber Co.; La Verne W. Noyes, Pres 
dent Aermotor Co.; Benjamin J. Rosen 





Isaac N. Perry, President. 


thal, of Stumer, Rosenthal & Eckstein. 
James T. Harahan, second Vice-President, 
Illinois Central R. R. Co.; Josiah Little, 
President First National Bank, Amboy, 
Illinois; Isaac N. Perry, President. 

The capital and surplus will be fully 
paid on July rst. Capital, $2,000,000. 
Surplus, $500,000. 


NEW LEGISLATION. 


LABOR DAY A LEGAL HOLIDAY IN KENTUCKY. 


Chapter 19, Laws of Kentucky 1902, 
approved March 17, 1902, An act mak- 
ing the first Monday in September, known 
as Labor Day, a legal holiday. 


Be it enacted, etc. The first Monday 
in September, known as Labor Day, 
shall be a legal holiday, and no person 
shall be compelled to labor ‘on said day 
by any person or corporation. 
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COMMON CARRIERS IN SOUTH CAROLINA. 


Chap. 568. Laws of S.C. 1902, ap- 
vroved February 25, 1tg02. An act to 
provide the measure of damage to which 
any common carrier may be held for the 
conversion to its own use of any property 
held by it on consignment, or in course of 
transportation. 


$1. Beit enacted, etc.: If any com- 
mon carrier shall convert and appropriate 
to its own use any property of another 


held by it on consignment,or in course of 
transportation. it shall be liable to the 
consignee, or other owner of such prop- 
erty, not only for the value of such 
property, but such other amount as may 
be found by the jury or court as punitive 
damages, not exceeding treble the value 
of the property, which damage may be 
found in the same action and included in 
the same verdict as that for the value. 


OVERPAYMENT OF TAXES BY KENTUCKY STATE BANKS. 





Chap. 1, Laws of Kentucky 1902, ap- 
proved February 16. 1902. Anact to put 
the state banks and trust companies on 
the same footing with the national banks 
of this state in reference to the overpay- 


ment of taxes. 

Whereas, a number of state and national 
banks and trust companies of this state 
for several years, beginning with the year 
1893, have paid into the treasury of this 
state taxes under and in accordance with 
the Revenue Act of 1886, known as the 
Hewitt law under which they were, except 
to a limited extent, given immunity from 
local taxation; and 

Whereas, the court of appeals decided 
that all banks and trust companies which 
had accepted the provisions of the Hew- 
itt law were bound, under pain of for- 
feiting their respective charters, to pay 
thereunder; and 

Whereas, it was finally decided by the 
Supreme Court that the Revenue Act of 
November 11, 1892, had superseded the 
Hewitt act as to all but a limited number 
of banks; and 

Whereas, under this decision, the banks 
and trust companies of this state, with 


the small exception aforesaid, were com- 
pelled for all the years since and including 
1893, to pay local taxes from which the 


Hewitt law exempted them, and to secure 
which exemption they paid more than was 
due to the state; and 

Whereas, by an act of the General As- 
sembly of this state, approved March 21, 
1900, entitled “an act relating to taxation 
of the shares of stock of national banks” 
restitution is made to the national banks 
of the difference between what they had 
paid to the state under the Hewitt act 
and what they should have paid under 
the general revenue law of the state, 
if they had been liable to pay under that 
law; and 

Whereas, it is now deemed no more 
than just that the banks and trust compa 
nies shall be refunded the amount or 
taxes improperly paid to the state, thereby 
placing them upon the same footing of 
the national banks; therefore 

Be it enacted by the General Assembly 
of the Commonwealth of Kentucky: 

§1. That wherever any state bank or 
trust company has, for any year or years, 
paid state taxes under the Hewitt law in 
excess of the state taxes required by the 
general revenue law of this state for the 
same year or years, said bank shall be 
entitled to credit, and it shall be the duty 
of the auditor to allow said bank or trust 
company credit by said excess upon state 
taxes hereafter required to paid under the 
general revenue law, 

Provided, That no bank or trust com- 
pany shall be entitled to the benefits 


or privileges of this act until all legal de- 
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mands against same for local taxes have 
been adjusted; and proof of payment or 
adjustments shall be filed with the auditor 
before any bank or trust company shall 
be entitled to the credits or payments 
provided for by this act. 

§2. That wherever any state bank or 
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trust company having paid said exc« 
into the treasury of the state has sin 
gone into liquidation, the auditor sha! 
ascertain said difference, and draw | 
warrant therefor on the treasurer in fay 
of the liquidating officer or officers 
charge of said bank or trust company. 





TAXATION OF BANKS IN COLORADO. 


Chapter 3, Laws Colorado, 1902, ap- 
proved March 22, 1902, taking effect from 
and after its passage. An act in relation 
to public revenue, and repealing all pre- 
vious acts or parts of acts in conflict 
therewith, Contains 239 sections. Those 
affecting banks are the following: 

Section 205. Shares of the capital 
stock of banking associations organized 
or doing business within the state pur- 
suant to the provisions of the act of Con- 
gress, held by any person or body corpor- 
ate, shall be included in the valuation of 
the personal property of such person or 
body corporate, in the assessment of 
taxes in the county where such banking as- 
sociations are located, and not elsewhere, 
whether the holder thereof resides there 
or not; and it shall be lawful for the state, 
county, town or municipal authorities to 
levy and assess upon such stock or each 
share thereof owned by such individual, 
body corporate, corporation or society, a 
sum equal to, but not greater, according 
to the value thereof, than is valued and 
assessed upon other money capital in the 
hands of individual citizens of the state; 
Provided, that the tax so imposed under 
this act, upon the value of shares of such 
national banks, shall not exceed the rate 
imposed upon the value of shares in any 
of the banks or banking associations or- 
ganized under the authority of the state 
of Colorado, or of the late territory of 
Colorado; provided alsothat nothing here- 
in shall exempt the real estate of such 
banking associations from either state, 
county or municipal taxes, but the same 
shall be taxed according to its value, as 
other real estate is taxed. 

Section 206. The president, cashier or 
principal accounting officer of any bank- 
ing association, state, national or other- 
wise, between the first day of April and 
the first day of May of each year, shall 
list the shares of the association, giving 


the assessor the name of each person ow: 
ing shares, and the amount owned by 
each; and such capital stock shall there- 
upon be assessed by the assessor in all re- 
spects the same as similar property be- 
longing to other corporations and indi- 
viduals; and for the purpose of securing 
the collection of taxes assessed upon said 
shares, each banking association shall be 
liable to pay the same as the agent of 
each of its shareholders, under the pro- 
visions of the last preceding section, and 
the association shall retain so much of 
any dividend belonging to any sharehold- 
er as shall be necessary to pay any tax 
levied upon his shares; and if neither the 
said president, cashier or accounting offi- 
cer shall comply with the provisions of 
this section, the association shall be liable 
to pay the tax upon all the said shares, 
and its lands may be sold, or its moneys, 
goods and personal effects distrained for 
the payment thereof, with like effect as 
if the tax were assessed against such asso- 
ciation. 

Section 207. If at any time Congress 
shall amend the acts aforesaid, then each 
assessor shall assess the shares in any na- 
tional bank in such manneras to conform 
to such amended act of Congress. 

Section 208. It shall be the duty of the 
cashier, or some other officer of each na- 
tional bank, and each banking association 
and trust company, incorporated under 
the laws of this state to, between the 
first day of April and the first day of 
May, in each year, make and deliv- 
er to the assessor, a sworn statement 
of the true condition of said associ- 
ation, as the same appears on the books 
thereof on April 1st of that year. The 
said officer of said banking association 
shall, at the same time, make a sworn 
statement to the assessor, of the market 
value of the stock of said association, or 
if it had no market value, then the actual 
book value thereof. 
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INQUIRIES AND CORRESPONDENCE. 


‘T‘HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
i . 4 . 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Production of Deposit Ledger !n Court- 
Death of Drawer of Post-Dated Check. 


FIRST NATIONAL BANK, ) 
CARRINGTON, N. D., May 26, 1902. ( 
Editor Banking Law Journal: 

DEAR SIR:—The following matters having 
come up in one of our associate banks,on which 
we do not seem to get any clean cut decision to 
govern us, would respectfully request you to 
give us your opinion on same, and quote any 
decisions that may have been handed down 
governing parallel cases. As your replies may 
be of interest to bankers in general, please re- 
ply through the columns of the Journal. 

1. A cashier of a first national bank was sub- 
poenaed to appear in court as witness to testify 
as to the account of defendant in a case brought 
against said defendant for embezzlement of 
government funds while acting as custom house 
officer. The summons was sent by United 
States attorney, and commanded the cashier to 
bring with him the individual deposit ledger of 
the bank. Is the bank obliged to respond by 
bringing into court any book designated, and 
especially the one asked for in this summons? In 
view of the fact that this book is used continu- 
ally during every hour of the day, in referring to 
depositors’ balances in payment of checks pre- 
sented; as well as in recording the business of 
each day, it would work an untold hardship on 
the bank to have it out of its possession, and 
would practically mean a suspension of busi- 
ness 

2. A depositor of a bank dates a check sev- 
eral weeks ahead of time in payment of a debt, 
requesting that same be not presented until 
June 14th, the date of the check, at which time 
his account at the bank will be made good. In 
the meantime the drawer of the check dies. (a) 
What action should the holder of the check 
take to recover amount due on the check, and 
(b) what is the bank’s position in the matter 


The names and places of those submitting inquiries are published, unless special 


when the check is presented for payment, either 
before or after June 14th, provided there are 
sufficient funds on deposit to meet the check ? 
An answer to the above in an early number 
of the Journal will be greatly appreciated. 
Yours truly, 
ALLEN S. MILLER, Auditor. 


1. The subject stated is a source of 
much trouble and annoyance to banks. 
We propose to give it full discussion, and 
are preparing an article thereon, which 
will appear in the July number. 

2. Under the Negotiable Instruments 
Law which is in force in North Dakota, a 
check may be post-dated; but, of course, it 
constitutes no authority to the bank to pay 
until the day of its date arrives. As under 
that law, a check does not operate as an 
assignment of the amount drawn for, and 
the bank is not liable to the holder unless 
and until it accepts or certifies the check; 
and as, under the law merchant, the death 
of the drawer revokes the authority of 
the bank to pay, it follows that, in this 
case, where the drawer of a post dated 
check dies before the day of its payment 
arrives, the bank has no right to pay it. 
Specifically answering the questions pre- 
sented: 

a. What action should the holder of 
the check take to recover amount due on 
the check? His only claim is upon the 
estate of the drawer, and his action must 
be in the direction of collecting the 
money from the estate. He has noclaim 
upon the bank which, immediately upon 
notice of its depositor’s death, must hold 
any balance remaining to the credit of 
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the depositor, for payment over to his 
legal representative. 

b. What is the bank’s position in the 
matter when the check is presented for 
payment either before or after June 14th, 
the day of its date, provided there are 
sufficient funds on deposit to meet the 
check? If presented before its date, and 
before drawee’s death, refuse payment on 
ground of want of authority to pay before 
day of date. If presented after drawer’s 
death, or after its date, refuse payment on 
ground that drawer’s death revokes au- 
thority. 


Limited Partnerships in Indiana. 


MARION, IND., May 10, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—1!. What is the law in Indiana 
concerning the formation and workings of a 
limited partnership ? 

2. Can a company bank be organized in 
Indiana as a limited partnership ? 


A full discussion of the first question is 
desired. 


Yours truly, 
SUBSCRIBER. 


1. Limited partnerships, for the trans- 
action of business within the state of 
Indiana, may be formed by two or more 
persons upon the terms and subject to 
the conditions and liabilities prescribed 
in the law governing their formation. 
Article 1 of Chapter, 91 Revised Statutes 
of Indiana, sections 6633--6045. See Hor- 
ner’s Annotated Statutes 1901. But such 
partnerships are not allowed for the 
purpose of insurance. 

The authority for formation is con- 
tained in section 6033, and the liability 
of general and special partners is provided 
by section 6034 of the Revised Statutes. 
The partnership may consist of one or 
more general partners, who are jointly 
and severally responsible as such, and of 
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one or more special partners who s/ial 
contribute to the common stock a specific 
sum in actual cash payment, as capital, 
and these are not personally liable for 
any debts of the partnership, except in 
the cases provided in the act. 

Section 6035 provides how the partner- 
ship is formed. The persons forming it 
make and severally sign a certificate 
containing the name or firm under which 
the partnership is to be conducted, and 
the names, both Christian and surname, 
and respective places of residence of all 
the general and special partners, distin- 
guishing who are general and who are 
special, the amount of capital which each 
special partner has contributed to the 
common stock, the general nature of the 
business to be transacted, and the time 
when the partnership is to commence and 
is to terminate. 

No partnership is deemed formed until 
the certificate is duly acknowledged by 
all the partners, and recorded in the 
Recorder’s Office of the county in which 
the principal place of business of the 
partnership is situated, in a book kept 
for that purpose, open to public inspec- 
tion. If the partnership have places of 
business in different counties, a copy of 
the certificate certified by the Recorder 
in whose office the original is recorded, 
must be filed and recorded in every such 
county. If any false statement is made 
in the certificate, all the persons inter- 
ested in the partnership are liable for all 
its engagements as_ general partrers. 
(Section 6036). 

For six successive weeks, immediately 
after such registry, the partners must 
publish a copy of the certificate in 
a newspaper printed in the county where 
the principal place of business is situated; 
if no paper is printed there, then in a news- 
paper printed in the State, nearest thereto. 
In case publication is not made, the part- 
nershisp is deemed general. (6037.) 





INQUIRIES AND CORRESPONDENCE. 


Upon every renewal and continuation 
f a limited partnership beyond the time 

originally agreed upon for its duration, a 
certificate shall be made, acknowledged, 
recorded and published, in like manner 
as provided for the original formation of 
limited partnerships; and every partner- 
ship not thus renewed, shall be deemed 
a general partnership. (6038). 

The business of the partnership is to be 
conducted under the firm name contained 
in the certificate, which firm name shall 
in no case contain the name of any special 
partner, and the general partners only 
shall transact the business; and if the 
name of any special partner is used in the 
firm with his consent or privity, or if he 
personally makes any contract respecting 
the concerns of the partnership with any 
person except the general partners, he is 
deemed a general partner, (6039). 

During the continuance of the partner- 
ship, no part of the capital stock can be 
withdrawn, nor any division of interest or 
profits made so as to reduce the capital 
below the sum stated in the certificate ; 
and if at any time during the continuance 
or at the termination of the partnership, 
the property or assets are not sufficient 
to pay the partnership debts, the special 
partners are severally held responsible for 
all sums bythem in any way received,with— 
drawn or divided, with interest thereon 
from the time when they were so with- 
drawn respectively. (6040). 

No general assignment by the partner- 
ship, in case of insolvency, or where their 
goods and estate are insufficient for the 
payment of all their debts, is valid, unless 
it provides for a distribution of the part- 


nership property among all the creditors. 


in proportion to the amount of their 
several claims. (6041). 

In case of an assignment, as provided, 
the assent of the creditors is presumed 
unless, within sixty days after notice 
thereof, they dissent, either expressly or 
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by some act clearly implying dissent; and 
no assignment is valid unless notice is 
given in some newspaper printed in the 
county where the place of business of the’ 
assignor is situated, or if no newspaper is 
printed in the county, then in some news- 
paper printed in the State, nearest thereto, 
within fourteen days after the assign- 
ment is made. (6042). 

All suits respecting the business of the 
partnership must be prosecuted by and 
against the general partners only, except 
in those cases where the act makes pro- 
vision that special partners shall be 
deemed general partners and special part- 
nerships be deemed general partnerships; 
in which cases all the partners deemed 
general partners may join or be joined in 
such suits; and excepting also those 
cases where special partners are held 
severally responsible on account of any 
sums by them received or withdrawn 
from the common stock as before pro- 
vided. (6043). 

No dissolution of a limited partnership 
can take place, except by operation of 
law, before the time specified in the certi- 
ficate unless a notice of dissolution is 
recorded in the Recorder’s Office in which 
the original or renewal certificate is 
recorded, and unless. notice is also 
published for six successive weeks, in 
some newspaper printed in the county 
where the certificate of formation of the 
partneship was published according to the 
provisions of the act; but if no newspaper, 
at the time of the dissolution, is printed 
in such county, then the notice of such 
dissolution shall be published in some 
newspaper printed in the state, nearest 
thereto. (6044). 

In all cases not otherwise provided for 
in the act, the members of limited part- 
neships are subject to all the liabilities 
and entitled to all the rights of general 
partners. (6045.) 

In the above, we have made a synopsis 
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of all the provisions of the Indiana sta- 
tute authorizing and providing for the 
formation of limited partnerships in the 
state. 

2. In thirty-four states, the statutes 
authorizing limited partnerships, prohi- 
bit them from carrying on the banking 
business. In one state, Maryland, limited 
partnerships are expressly permitted to 
carry on banking. In Indiana, by omis- 
sion to prohibit banking—although ex- 
pressly prohibiting insurance—it would 
seem that there was implied authority for 
a limited partnership to conduct a banking 
business, in the authorization that they 
may be formed “for the transaction of 
business.” 


Insurance Companles in Indiana. 
THE CURLESS BANK, 
SWAYZEE, Ind., June 11, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—Please advise us through the 
next issue of the Journal what the laws of Indi- 
ana require of insurance companies before they 
can do business in the state. Said companies 
to be residents of the state and out of the state. 

Is the law governing mutual companies the 
same as others? 

Respectfully , 
THE CURLESS BANK. 


Chapter 32 of the Revised Statutes of 
Indiana provides the law governing the 
business of insurance. It is divided into 
ten articles, as follows: 

Article 1. Stock Companies. 

2. Mutual Fire Companies. 

Life insurance, on assessment plan. 
Mutual life and accident companies. 
Foreign Companies, 

Farmers’ Companies. 

Reinsurance of risks. 

Fire Patrol. 

Service of process on foreign in- 
surance companies. 

8a. Annual report of companies cre- 
ted by special act. 


2a. 
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The whole constitute an elaborate 
system of regulations, the substance of 
which is too extensive for statement 
here. 

As to the requirements of law to be 
complied with by foreign insurance com. 
panies before they can do business in 
Indiana, a license must be procured from 
the auditor of state. Before the license 
is issued, there must must be filed with 
the auditor a copy of the act of incorpora- 
tion, and a statement under oath of assets 
and liabilities, with such other informa. 
tion as the auditor may require. A 
written instrument must also be filed, 
before license, authorizing service of 
process upon the company’s state agent. 
Further, the foreign company must be 
possessed of $200,000 of actual capital 
already invested in specified government, 
state, county or municipal stocks and 
bonds, or in real estate bonds and mort- 
gages, the real estate to be free from 
prior incumbrances and worth double the 
amount mortgaged; or the company must 
be possessed of assets amounting to at 
least $2,000,000 and a net surplus above 
all liabilities of at least $450,000. But if 
the company is a mutual fire insurance 
company, it must have at least $20,000 
actual cash assets, of same amount and 
description as is required of mutual fire 
insurance companies of the state after 
organization, invested as required by the 
laws of the state, and such companies 
must have premium notes of at least 
$100,000, the amount required of similar 
fire insurance companies of the state. 

Upon the filing of the aforesaid state- 
ment and instrument with the auditor 
and furnishing him with satisfactory evi- 
dence of the investments, as aforesaid, it 
is the auditor’s duty to issue a license to 
transact the business of insurance, and 
the statement, instrument, evidence and 
license must be renewed annually in the 
month of January, so long as the com- 
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pany desires to transact the business of 
insurance in the state. The company 
must procure a certified copy of the 
license and file the same annually in the 
office of the clerk of the Circuit Court of 
each county in which the company desires 
to establish an agency. The auditor 
must cause a copy of the statement to be 
published twice in two leading newspapers 
of the state having the largest general 
circulation, at such times as he may 
direct. 

Concerning the laws governing the 
organization of domestic companies of 
the various classes, and the requirements 
imposed upon each,we would refer our cor- 
respondent to Horner’s Annotated Stat- 
utes of Indiana, edition of 1901,chapter 32, 
sections 3708 to 3781h inclusive, as the 
subject is too extensive for detailed state- 
ment here. 


Attachment of Funds represented by 
Certificate of Deposit. 


PAWTUCKET, R. IL., June 18, 1902. 
Eaditer Banking Law Journal: 

DEAR SIR :—Will you kindly answer through 
the columns of your valued Journal the follow- 
ing question : 

Is a Certificate of Deposit such an interest 
in tne funds of an issuing bank as would render 
them liable to attachment by creditors of the party 
to whom the Certificate is issued ? 

We have never seen any decisions reported 
upon such a case and shall be very glad to learn 
whether or not the matter has been passed upon 
or has come under your observation in any way. 

Yours truly, 
VICE-PRESIDENT. 


The Rhode Island statutes authorize 
‘the attachment of the real or personal 
estate of the defendant, including his 
personal estate in the hands or possession 
of any person, copartnership or corpora- 
tion, as the trustee of the defendant,” etc. 

In an early Rhode Island case, Nichols 
v. Schofield, 2 R. I. 123, the question 
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arose with reference to a deposit in a 
savings bank, which had been attached 
by a creditor of a depositor, and it was 
held that deposits in a savings bank are 
liable to attachment, It was contended 
for the defendant that the deposits being 
assignable by a transfer of the deposi-— 
tor’s book with the assignment indorsed 
upon it, the garnishee could not make 
oath that he had property of the defend- 
ant in his hands, and that therefore the 
deposits, like money due upon a negotia- 
ble promissory note or bill of exchange, 
were not attachable. But the court held 
that the deposits were liable to attach- 
ment like deposits in any other bank; 
that they differed in the mode of transfer 
from deposits in other banks only by 
requiring, in addition to the order of the 
depositor, the production of his book to 
entitle the assignee to receive any part 
of the principal or dividend; and that until 
the bank had received notice of a transfer, 
it had a right to consider the deposits as 
still belonging to the original depositor. 

But a debt evidenced by a negotiable 
promissory note or certificate of deposit 
is different in character. We find no 
decision in Rhode Island upon the pre- 
cise point—other than the intimation in 
the above case that had the money been 
due upon a negotiable promissory note 
or bill of exchange, it would not be 
attachable—but it has been elsewhere 
held that deposits represented by nego- 
tiable certificates are not subject to at- 
tachment by creditors of the original 
depositor. Thus in McMillan v. Rich- 
ards, 9, Cal. 365, it was held that the 
original holder of bankers’ negotiable 
certificates of deposit has no specific 
property in the banker’s hands on which 
an attachment can fasten. The certifi- 
cates are evidence of debt. 

This in all probability would be the 
rule adopted in Rhode Island; although 
under the attachment statutes of some 
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states, the fund evidenced by a negotiable 
security in the hands of the original hol- 
der is attachable, subject to be defeated 
by the transfer of the security to an 


innocent holder at any time before it falls 
due. 


Recovery of Payment on Forged In- 
dorsement of Check. 


SECOND NATIONAL BANK, } 
PITTSBURG, Pa., May 30, 1902. ) 

Editor Banking Law Journal: 

DEAR SIR:—I herewith submit following 
statement of case and ask your opinion of it 

A Michigan corporation, a beneficial organi- 
zation, had a deposit account with a Pittsburg 
bank. A check was drawn by the depositor on 
said account for $3,000 to the order of a resi- 
dent of Pennsylvania, who never received the 
check. The check had been drawn at the in- 
stance of an agent of the drawer, who falsely 
represented that the payee was a creditor of the 
drawer. The check was sent to the drawer’s 
agent for the purpose of delivery to the payee 
The agent indorsed the check forging the name 
of the payee, and also indorsed the check him- 
self, and deposited it in a bank in Northumber- 
land county, Pennsylvania, for collection. The 
said bank, the holder of the check,then indorsed 
the check, over its indorsement writing, ‘‘Previ- 
ous indorsements guaranteed,” and presented 
the same to the Pittsburg bank for payment. 
Whereupon, the drawee bank, relying on the 
said guaranty of the holder, paid the check and 
charged the depositor’s account with the 
amount thereof. The Northumberland County 
Bank, on receipt of the money, paid the same 
overto said agent. The forgery was discovered 
in a few days. Thereupon, the depositor noti- 
fied the Pittsburg bank, and demanded payment 
of the amount paid out on the check. The Pitts- 
burg bank repaid the amount of the check to 
its depositor, and the same day that it first re- 
ceived notice of the forgery, notified the North- 
umberland Co. Bank of the forgery and offered to 
return the check and demanded an immediate 
repayment of the amount received on the forged 
check. The Northumberland County Bank re- 
fused to return the money. The Pittsburg bank 
brought suit against the Northumberland Coun- 
ty Bank, and claims to be entitled to recover 
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the money paid on the check, by reason 
guaranty of the holder, and also under th« 
visions of section 10 of the act of Assem 
Pennsylvania, approved April 5, 1849, wh 
substantially as follows : 


“Whenever any value or amount shall b 
ceived as a consideration * in pay! 
of any bill of exchange, draft, check, or 
promissory note, or other instrument negot 
within this commonwealth, by the holder t! 
of, from the endorsee or endorsees, or pay¢ 
payers of the same, and the signature or sig 
tures of any person or persons represented t’ 
parties thereto, whether as drawer, acceptor 
endorser, shall have been forged thereon, 
such value or amount, by reason thereof, erro- 
neously given or paid, such endorsee or endor- 
sees, as well as such payer or payers, respect- 
ively, shall be legally entitled to recover back 
from the person or persons previously holding 
or negotiating the same, the value or amount so 
as aforesaid given or paid by such endorsee or 
endorsees, or payer or payers, respectively. to 
such person or persons, together with lawful in- 


nh 


terest thereon, from the time that demand shall 
have been made for repayment of the same.’ 


The defense is that it was through the negli- 
gence of the drawer (the Michigan corporation), 
and the fraud and forgery of its agent, that the 
check was issued and put in circulation. No 
negligence whatever is imputed to the Pittsburg 
bank in paying the check. A rule for judgment 
for want of a sufficient affidavit of defense was 
discharged, the common pleas court holding as 
follows: “If it can be shown, as alleged in the 
affidavit of defense, that the drawer negligently 
and carelessly put the draft in circulation, with- 
out proper inquiry, the plaintiff, the Pittsburg 
bank,cannot recover from the defendant,because 
the drawer itself, could not recover from the 
Pittsburg bank.” 


An appeal has been taken to the supreme 
court of Pennsylvania, 
Yours truly, 
* Jas. H. WILLOCK, President. 


The case is the ordinary one of.pay- 
ment .by a bank of acheck drawn upon 
it, upon a forgery of the payee’s endorse- 
ment. In such a case, the payment not 
being according to the authority of the 
drawer, is not chargeable against him, 
and the money is recoverable from the 
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bank to which it was paid, the latter being 
warrantor of the genuineness of prior 
endorsements. 

The Court of Common Pleas would, 
doubtless, concede this in the case of a 
check ordinarily issued, and lost by or 
stolen from a bona fide payee, but it 
apparently takes the view that if the 
drawer negligently and carelessly puts the 
check in circulation by issuing it to a 
payee not really entitled to the money, 
proper inquiry, the payment 
of the check upon a forgery of the 
payee’s endorsement, is, nevertheless, a 
valid payment, chargeable- against the 
drawer which, if true, would preclude its 
recovery by the paying from the collecting 
bank. 

But the American courts have never 
gone to the extent of holding that be- 
cause a drawer of a check is negligent in 
issuing it to a payee, supposed to be a 
creditor but not in fact such, this negli- 
gence excuses the bank in case it pays 


without 


the check on a forgery of the payee’s ° 


indorsement, and makes the payment 
valid and chargeable against the drawer. 
In fact, the courts have gone very far 
the other way, in exoneration of careless 
checkdrawers and in burdening their 
bankers with the responsibility of guard- 
ing against and correcting, not only their 
own mistakes, but their depositors’, as 
well. Take the celebrated case of Ship- 
man v. Bank of State of New York, 126 
N. Y. 318, asan illustration. One Bedell 
was a trusted real estate clerk of a law firm, 
which kept its deposits in the Bank of the 
State of New York. The firm loaned its 
clients’ money on real estate, and re- 
ceived applications for loans from pros- 
pective borrowers, and Bedell had charge 
of this department of its business. When 
a loan was granted, the firm would make 
it by check on its bank, payable to 
order of the borrower. Bedell forged 
certain applications and securities for 
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loans, using the names both of fictitious 
and real persons, which loans were granted 
by the firm, who issued their checks 
payable to order of the supposed bor- 
rowers. These checks came into posses- 
sion of Bedell. He forged the payee’s 
indorsements, and they were deposited 
in bank and collected from the bank on 
which drawn. If ever there was a case 
wherein a depositor should be held bound 
and estopped from questioning the pay- 
ment of his checks issued to fictitious 
persons, based upon mythical transactions 
of loan, this was one; yet the New York 
court of appeals held that the Bank of 
the State of New York had paid the 
checks, at its own peril, upon forged in-- 
dorsements, and was liable for the money 
to the checkdrawers. The depositors 
were held not guilty of negligence, and 
Bedell was held not to have acted as the 
agent of the checkdrawers in the matter 
of the issue of the false checks. 

For another illustration, let us refer to 
the recent decision of the Colorado court 
of appeals in Western Union Telegraph 
Company v. Bimetallic Bank, published 
in thisnumber. The agent of a telegraph 
company held money to be paid toa man 
named Daily. But not being satisfied 
with the identity of the person calling 
himself Daily, instead of paying cash, he 
issued his check payable to Daily, soas to 
throw the burden of identifying the payee, 
and of being responsible for a mistake upon 
his banker; and this check he delivered to 
the wrong man, not being sure whether or 
not he was entitled tothe money. The bank 
paid the check on a forgery of the in- 
dorsement of the payee, and the court 
holds it cannot charge the payment 
against its depositor. 

In the Pennsylvania case submitted, 
there is no situation presented of a ficti- 
tious and non-existent person to whom a 
check is made payable, as in the Shipman 
case. The check is made payable to a 
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real person—a resident of Pennsylvania 
—and the drawer’s only mistake or care- 
lessness is in supposing the payee is his 
creditor, when in fact he is not. It 
presents a case wherein there is‘far less 
carelessness than existed on the part of 
the depositors in the Shipman case. Many 
a man makes a mistake in his accounts 
with another man, and issues his check 
to the latter when in fact he owes him 
nothing. If the drawer’s agent receives 
the check for delivery to the payee, forges 
the indorsement, and the bank pays it, it 
would seem clear that the payment was 
unauthorized and non-chargeable, and that 
is substantially the case presented here. 
The check was not paid on the indorse- 
ment of the person for whom it was in- 
tended, but on a forgery thereof. It 
would be going to far greater lengths 
than the courts have yet gone to say that 
because the drawer believed he owed the 
payee money, when in fact he did not, the 
bank was justified in paying on a forgery 
of the payee’s indorsement, and was re- 
leased from the responsibility of paying 
only on the indorsement of the genuine 


payee. 


Protest of Sight Draft. 


JACKSON BANKING COMPANY, 
JACKSON, TENN., June 6th, 1902. 
Editor Banking Law Journal: 


DEAR SIR:—We receive from a correspond- 
ent a draft of “A” drawn at sight on“ B” for 
$20 bearing several endorsements. The name 
of “B” is not in the city directory, and after 
diligent inquiry we fail to locate him or find 
any person who ever heard of him. No place 
of payment is designated in the draft and protest 
is not waived. Shall we protest the draft? If 
subject to protest can we hold until the next 
day to make further efforts to find him and faii- 
ing in our efforts then protest ? 


Yours very truly, 
F. B, FISHER, Cashier. 


LAW JOURNAL. 


You can either protest the draft, hav 
used due diligence to find the drawer, 
hold until the next day and make furt!« 
efforts to find him, and failing, then p 
test. The law requires presentment « 
sight draft to be made within a reasona 
time. This reasonable time would pern 
of holding over another day for the pur 
pose of a further attempt to locate 
drawer, although apparently enough | 
been done on the first day to comply wit! 
the requirements of due diligence, and t 
authorize a protest. 


Telegraphic Certification of Check— 
Holder in Due Course. 


THE GARRETT COUNTY BANK, / 
OAKLAND, Md.. June 6, Ig02. \ 
Editor Banking Law Journal ; 

DEAR SIR:—Your answer to my inquiry of 
May 16 has been read in the May number of 
your Journal, and the answer is very satisfac- 
tory as to the points it covers, but there is yet 
one feature of the case upon which I am not 
fully satisfied, and as the question is one of 
vital importance to banks I do not feel like 
dropping the matter until I have your opinion 
on one more point. 

Would your opinion be changed as to the lia- 
bility of the bank if it were proven that the per 
son who obtained the money from E had stolen 
the check, that the name he indorsed on the 
check was not his name but fictitious,and that he 
had.no legal right to make a delivery of the 
check, having obtained it by fraud. 

To my mind, this is the vital question, for if 
the transaction had been regular and the stran- 
ger possessed a legal right to make the delivery 
to E, then there would be no doubt of the bank's 
liability to pay, but I am inclined to the opin- 
ion that the element of fraud would have some 
bearing on the case. 

Awaiting your reply with interest, not be- 
cause of a Jarge amount being involved, for the 
check is for a very small amount, but to set me 
right, I am, very truly yours, 

S. T. JONES, Cashier. 


The additional faets you state do not, 
in our opinion, alter the conclusion 
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hed that the bank is liable on the 
ck to E. 

lhe case, as first stated, was this: A 
draws his check payable to B. B indorses 
in blank, delivers to C and Closes. A 

tranger finds and offers to E who before 

ishing, wires the bank if it will pay A’s 

heck for a certain amount, and the bank 
answers “Will pay check.” The conclu- 
sion reached was that the bank had certi- 
fied the check, and was liable thereon to 
E, and it could not withhold the amount 
because the drawer had stopped pay- 
ment. 

The additional facts, in brief, are that 
the stranger, who negotiated the check 
to E, was not a mere finder, but a thief, 
and that, in transferring it, he indorseda 
fictitious name on the check. 

Of course, to recover upon the check E 
must be a holder in due course under the 
Negotiable Instruments Law. But we do 
not see anything in this statement of facts 
that deprives E of that character. The 
Negotiable Instruments Law of Maryland 
defines what constitutes a holder in due 
course as follows: 


“A holder in due course is a holder who 
has taken the instrument under the fol- 
lowing conditions: 

1. That it is complete and regular upon 
its face; 

2. That he became the holder of it be- 
fore it was overdue, and without notice 
that it had been previously dishonored if 
such was the fact; 

3. That he took it in good faith and 
for value; 

4. That at the time it was negotiated 
to him he had no notice of any infirmity 
in the instrument or defect in the title of 
the person negotiating it.” 


And as to his rights: 


‘A holder in due course holds the in- 
strument free from any defect of title of 
prior parties, and free from defenses 
available to prior parties among them- 
selves, and may enforce payment for the 
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full amount thereof against all parties lia- 
ble thereon.” 


Now the check held by the thief was a 
negotiable instrument payable to bearer, 
because its only indorsement was by the 
payee in blank; and although the thief 
could not himself enforce its payment, E 
as transferee from the thief, providing he 
took in good faith, for value, and without 
notice of his defect of title, did acquire 
the right to enforce it for its full amount 
against all parties liable thereon. 

And that E took in good faith, for value, 
without notice, there is no question. The 
supposition stated that because the 
stranger had no legal right to make a de— 
livery of the check, E could not derive a 
good and enforceable title from him is 
not correct, for the law protects the good 
faith purchaser of a negotiable instru- 
ment, even from a thief, providing the e 
has been an effective transfer of the 
instrument to him. Of course, if instead 
of indorsing the check in blank, B had 
indorsed it specially to C,and the stranger 
had stolen it from C, forged his name as 
indorser, and then delivered it for value 
to E, the latter would have acquired no 
title whatever, and could not enforce pay- 
ment. The title to such an instrument 
could only pass by indorsement of the 
indorsee. 

But this was not the case. The check 
being indorsed in blank, a valid transfer 
of title could be made by mere delivery. 
In this case, it appears, the stranger, in 
passing it over, indorsed a fictitious name 
upon the check. But we do not see 
that this would affect the validity 
of the transfer. Such an indorsement 
was not a forgery, and not being by a. 
party who had any right to indorse the 
instrument, it had no effect whatever. E 
was the purchaser in good faith for value 
of a negotiable check, transferable by 
delivery,and although he received it from 
a thief, it was without notice of the lat— 
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ter’s defect of title; hence he was a hold- 
er in due course, entitled to protection 
as such. And the bank having certified 
the check by telegraph is liable to E 
therefor. 


Common Carrier’s Liability for 
loss by Fire. 


PHILA., June 20, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—In your next issue, will you 
kindly state the extent of the liability of a rail- 
road company in connection with loss by fire, 
etc., of goods covered by its bill of lading. 

Yours very truly, 


SUBSCRIBER. 


The common law rule makes the com- 
mon carrier a virtual insurer of the goods 
committed to his charge against all 
risks of loss or injury, except those which 
are by act of God, or by a public enemy. 
Losses by fire are, generally speaking, not 
regarded as being caused by act of God, 
because a fire, whatever may have caused 
its spread, and however far it has extended 
beyond the control of those who started 
the first spark, usually has its origin in 
human agency. The common carrier, 
therefore, no matter how free from fault, 
and no matter how energetic in quenching 
the flames, is responsible for his custo- 
mer’s goods, thus injured or destroyed, 
as an insurer against fires, accidental or 
otherwise. But there are some exceptions, 
as where the fire is caused by a lightning 
stroke, or where the case is one purely of 
spontaneous combustion, in which in- 
stances the loss will be deemed caused by 
act of God. An instance also where loss 
by fire, although of human origin, was 
held to be caused by the act of God is 
afforded by the case of Pennnylvania 
Railroad Company v. Freis, 87 Pa. St. 239. 
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Certain cars of the railroad contain 
goods, were run ona siding at Osceola, | 
to await for a few hours, the arrival o 
locomotive to draw them from that po 
For several days previous, a fire had b: 
burning in the woods in the vicinity 
Osceola, but it had been so far subd 
that no especial anxiety was felt by the 
citizens of the town for its safety, But 
suddenly a high wind sprang up which 
increased rapidly toa tornado, and drove 
the fire towards the town. In two hours, 
the town was practically destroyed, and 
tie railroad company lost nearly all its 
property, including depot and cars. It 
was impossible to get the cars away by 
reason of the heat and smoke. The 
court held that the high wind by which 
the fire was carried into the town was 
the act of God. And the company was 
not responsible to the owners of goods 
in the cars. Here, evidently, the tornado, 
the act of God, and not the original acci- 
dental fire, the act of man, was deemed 
the proximate cause of the loss. But con- 
trary to this, in an early case in New York, 
(Miller v. Steam Navigation Company, 6 
Selden, 431) it was held that destruction 
by an accidental fire, not caused by light- 
ning, is not the act of God so as to 
excuse a carrier although the proximate 
cause of the burning of the goods in his 
charge was a sudden gust of wind divert- 
ing the course of a distant fire, so as to 
drive the flames in the direction of and 
upon them. 

A number of American courts have 
held that a common carrier may, by ex- 
press contract, divest himself of all re- 
sponsibility for loss of goods by any 
fire which happens without his own fault. 
He cannot, however, by any such con- 
tract, secure freedom from responsibility 
for loss by fire occasioned by the neglect 
or misconduct of himself or his servants. 
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BRIEF REPLIES. 


M. S. New Jersey. You will find in 
February 1902 BANKING Law JOURNAL 
nage 108 a decision by the court of 
incery of New Jersey in Hoboken Bank 
r Savings v. Schwoon, which covers the 
estion you submit. 


Hudson, N. Y. Chapter 171 Laws of 
New York 1go1, amending chapter 451 
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laws 1899 provides a scheme for the pay- 
ment and nullification of bank certificates 
of deposit which have been lost or des- 
troyed and for the cancellation and dis— 
charge of bonds of indemnity which may 
have been given to secure the bank 
against payment of such certificates. See 
the full text of the amended law in the 
Journal for May 1901 at page 378, and 
editorial explanation at page 308 same 
number. 
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What was done concerning the Fowler Branch Banking Bill. 


The joint convention of the bankers 
associations of Georgia, Virginia and 
North Carolina met at Savannah, Georgia, 
The bankers expected the 
presence of Congressmen Fowler and 
Hill to explain and argue in favor of the 
Fowler bill providing for branch banking, 
but to the disappointment of all, these 
gentlemen were unable to be present 
owing to their duties in Washington. 
Congressman Fowler sent a letter to 
President Seay of the Virginia Bankers 
Association giving his reasons in favor of 
his own bill in which he said : 

‘*You will permit me to express the 
hope that the bankers who come from 
Virginia, North Carolina and Georgia will 
be too mindful of what their fathers en- 
joyed in the way of right banking to 
follow the example of their Kansas 
brethren and declare that branch banking 
and credit currency are ‘un-American, 
unpatriotic and unbusinesslike.’”’ 

But upon this subject, Mr. Davis of 
Georgia offered the following resolutions: 


“Whereas, The members of this Inter- 
state Bankers’ Convention, comprising 
the associations of Virginia, North Caro- 
lina and Georgia, are disappointed in not 
meeting the Hon. Charles N. Fowler and 
Hon, E. J. Hill, whose presence we had 
reason to expect; therefore be it 


on June 17. 


Resolved, that this convention of bank- 
ers regret being denied the privilege of 
hearing these gentlemen discuss the merits 
of the Fowler bill, now pending in 
Congress: 

Resolved, Second, that we have care- 
fully considered the proposed banking 
system contained in said bill and regard it 
as radical and revolutionary in character, 
seeking, as it does, to practically abolish 
our present system and substitute there- 
for, anew and untried one, as a danger- 
ous experiment: 

Resolved, Third, that we do not con- 
sider our present system perfect but it 
should be corrected by necessary legisla- 
tion, preserving those features that give 
uniformity of value and security to all 
bank issues.” 


These resolutions, without any action 
either by way of adoption or rejection by 
the joint convention, were sent to the 
Committee on Resolutions to be placed 
before the conventions of the three states. 

The above resolutions, upon being 
placed before the North Carolina Bank- 
ers’ Convention on the morning of June 
18th, led to considerable discussion in 
which several substitutes were offered. 
Finally the following resolution was 
adopted with but one dissenting vote: 

“Resolved, that this convention ex- 


press regret that the Hon. Charles N, 
Fowler could not be present at our inter- 
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state convention and explain the provis- 
ions of his bill to reform the currency, 
and express our regret that while the said 
bill embraces many admirable features, 
with the lights before us, we cannot en- 
diorse the same. We recommend to the 
members of the association that they give 
the bill careful study so that at the proper 
time they will be prepared to give expres- 
sion to their corviction on the subject.” 


At the convention of the Georgia 
Bankers’ Association held on the morning 
of June 18, the resolution which was 
offered by Mr. Davis at the joint conven- 
tion on the day previous, was adopted. 

At the convention of the Virginia Bank- 
ers’ Association held on the morning of 
June 18, the resolution as offered at the 
joint convention, was discussed. Also a 
feselution, by way of substitute, that 
a vote of thanks of the convention be 
tendered to Mr. Fowler for his effort to 
reform the present banking system and 
chat the association approve of the prin- 
ciples involved in his bill. 

After considerable discussion, in which 
it was developed that many of the mem- 
bers knew very little about the Fowler 
bill, the idea of approval or disapproval 
at the present convention was abandoned, 
and a motion was carried simply express- 
ing the regret of the convention to Mr. 
Fowler and to Mr. Hill that they could 
not attend the convention; also thanking 
Mr. Fowler for his letter on the subject. 

At the Georgia convention the follow- 
ing resolution was also adopted: 

“Resolved, That it is the sense of this 
convention that days of grace on time 
paper be abolished, and we refer the mat- 
iter to the new executive council with 
request that they take proper steps to 
have it brought before the legislature.” 

At the North Carolina Bankers’ Con- 
vention, the following resolution was 
adopted : 


“Resolved, That the incoming execu- 
tive committee be requested to consider 
at an early date the feasibility of estab- 
lishing and recommending to the North 
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Carolina institutions a uniform charge 
upon local and non-par bank collection 
together with a similar action with refer- 
ence to foreign exchange as contra-dis- 
tinguished from local, received either 
directly or indirectly from our deposi- 
tors.” 

At the North Carolina Bankers’ Con- 
vention there was also some discussion 
upon the matter of notarial charges. It 
developed that there was no uniformity 
of charges. In some banks the charge 
was 25 cents, in some 50 cents, some 
$1.50 and some $2.00. It was universally 
conceded that 25 cents was too small an 
amount and some of the members thought 
it might be well to send an address to the 
legislature asking for a change in the 
laws. The subject was left to the Execu- 
tive Committee for consideration. 


Since the recent increase of capital and sur- 
plus by the Union Trust Company of Pittsburgh, 
it has absorbed one other prominent institution, 
purchased a controlling interest in another, and 
organized and established still another. It has 
absorbed the Mellon National Bank which was 
recently organized out of the firm of T. Mellon 
& Sons, one of the most prominent private 
banking houses in the country. The Mellon Na- 
tional Bank has a capital of $1,000,000 and a 
surplus of $1,000,000. The Union Trust Co. 
has purchased a majority of the stock of the 
Citizens National Bank, which will be liquidated 
in the near future. The capital stock of the 
Union Savings Bank, amounting to $1,000,000, 
which will commence business in the new Frick 
Building, about July 15, isowned entirely by the 
Union Trust Company. The officers of the 


Union Savings Bank are as follows: H. C. Mc- 
Eldowney, president; A. W. Mellon, 1st vice- 
president; D. E. Parks, 2d vice-president; E. V. 
Hays, cashier. 

With all these important interests in its con- 
trol and with a capital of $1,000,000 and a _ sur- 
plus of $5.600,000, the Union Trust Company 
becomes one of the strongest financial institu- 
tions in the United States, and its future will be 
regarded with considerable interest in monetary 
circles. The three institutions—the Union Trust 
Company, the Mellon National Bank and the 
Union Savings Bank will be governed by the 
same board of directors. 
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On June 19, Mr. H. P. Davison resigned the 
Presidency of the Liberty National Bank of New 
York City, to accept the Vice-Presidency of the 
First National Bank, at Broadway and Wall 
Street. Mr. Davison is one of the youngest 
bank officers in New York as well as one of the 
most capable and as Secretary of the New York 
Clearing-House Association, has made many 
friends among New York bank officers. He will 
assume his new duties in July. 

E. C. Converse was at the same time elected 
President of the Liberty National Bank, in place 
of Mr. Davison. Mr. Converse has large steel 
interests, and has been on the directorate of 
the Liberty National Bank for some time. The 
bank has built upa large business since its 
organization in 1891, due chiefly, to the efforts 
of Mr. Davison. C. W. Riecks, cashier, and 
other officers of the Liberty will continue with 
that institution. 

Mr. Davison will have very responsible duties 
in his new position, and, since George F. Baker, 
President of the First National, will soon leave 
on a European trip, his services will be much 
needed by other officers of the institution. The 
election of an additional Vice-President, it is 
said, does net mean the absorption of any new 
bank, but the present business of the First 
National gives ample scope for the efforts of 
another man. 


Mr. F. H. Head, who since 1890 has been the 
cashier of the Merchants & Planters Bank of 
Pine Bluff, Ark., has recently accepted the posi- 
tion of assistant cashier of the National Bank of 
Commerce at Kansas City. 

Mr. Head is a banker of recognized ability 
and has a large acquaintance among the bank- 
ers of the South and Southwest. He was unan- 
imously elected president of the Arkansas Bank- 
ers’ Association at its annual convention held at 
Little Rock in 1897, being the youngest presi- 
dent in the history of the association. He has 
always been active in its affairs, and was a 
member of its executive council at the time of 
his leaving the state of Arkansas. 


The Keystone Bank, of Pittsburgh, is making 
most substantial progress. From October 4, 
1901, to May 22, 1902, its deposits rose from 
$2,482,242 to $3,346,204, an increase of $863,- 
962, or 35 per cent in less than seven months. 
In the same period its total resources were in- 
creased from $3,691,312 to $4,583,092, and 
about $30,000 was added to the bank’s surplus 
and profit account. The Keystone is one of the 
most solid institutions in Western Pennsyl- 
vania. 


Mr. John Carraway, who has been identified 
with prominent Mississippi bank interests and 
was for along time Cashier of the Bank of Biloxi, 
Mississippi, has been elected Cashier of the 
Equitable National Bank in New York City, 
which has been recently organized. The bank 
is located at Broadway and 11th street, and has 
$200,000 capital. Cornelius Van Cott, Post- 
master of New York is President of the bank 
and the outlook for a successful career is very 
favorable. 





The following circular recommending an in- 
crease of one miliion doliars in the capital stock, 
has been issued by order of the board of direc- 
tors to the stockholders of the Mechanics’ Na- 
tional Bank of St. Louis:— 


“St. Louis, Mo., June 7, 1902. 
To the Stockholders of the Mechanics’ National 
Bank of St. Louis, 


In order to meet the requirements or an ex- 
tended and increasing business and to keep 
pace with the general advancement going on 
around us, the board of directors of the Me- 
chanics’ National Bank of St. Louis after mature 
consideration, has unanimously resolved to rec- 
ommend an increase of one million dollars in the 
capital stock of the bank. 

For the purpose of voting upon this proposi- 
tion a meeting of stockholders is called to be 
held June 26 next, between the hours of ten 
A. M. and twelve M., at the office of the bank, 
in St. Louis, at which time and place you are 
respectfully requested to vote, in person or by 
proxy. 
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To effect the increase of capital the board rec- 
ommends the issue of ten thousand shares of 
new stock, of the par value of $100. This stock 
shall be sold at not less than $275 per share, 
the privilege of subscribing for it, at that price, 
being first offered to those who are stockholders 
of record at the time of closing of the transfer 
books of the bank, June 20, 1902. The num- 
ber of shares of new stock for which each stock- 
holder is entitled to subscribe shall be the same 
as that of the stock heid by him at the time 
above stated. 

Payment for new stock will be required, one- 
half July 15 and the remainder October 2, 1902. 
Interest on the July payments will be allowed 
at 3 per cent per annum, until the date fixed for 
the final payment. 

All stock not subscribed for, and payments 
made, in accordance with the terms of this cir- 
cular, will be sold, at not less than $275 per 
share, by the board of directors, to such persons 
as it may select. 

On completion of the proposed increase, the 
capital stock of the bank will be $2,000,000 and 
the surplus in round numbers $2,350,000, 

Enclosed herein we send you a blank power 
of attorney appointing proxies, and a form of 
subscription to the new stock to which you are 
entitled. 

Believing it to be for the best interest of the 
bank and its stockholders that the recommend- 
ations for increase of stock should be adopted, 
we respectfully ask your assistance in carrying 
it into effect, and urge you to make a prompt 
reply notifying us of your decision. 

By order of the board of directors, 

R. R. HUTCHINSON, President.” 


The directors of the American National Bank 
of Indianapolis, under date of June 17, have is- 
sued the following circular letter to the share- 
holders of the bank: 

“In recommending recently an increase of $1 50,- 
ooo in the capital, the directors counted upon a 
considerable number of shareholders waiving 
rights of subscription and thus providing stock 
to place with new interests. To make this re- 
sult more certain, the price was fixed at 130, or 
nearly 25 points above the present actual or 
book value. The present shareholders, however, 
have almost unanimously subscribed for their 
pro rata shares, rights being waived thus far to 
only eighty-two shares out of the total 1,500 of 
the proposed increase. Although a gratifying 
mark of confidence, this entirely defeats one of 
tha most important objects of the proposed in- 
crease and compels a more comprehensive step 
than originally contemplated at this time. 
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“Appreciating the desire of many sharehold 
to increase their holdings, and realizing the gr 
advantage to the bank from a proper distri 
tion of additional stock among new interests, 
directors, after careful consideration, have 
cided to recommend that the capital be increa 
at a single step to a million dollars. 

“The shareholders’ prompt subscription at 
of the previously proposed increase of $150, 
and the applications far in excess of this fr 
others, including many representative Indi 
bankers and important Eastern interests, in 
cate that the increase of $650,000 would 
quickly subscribed at this or a higher price, but 
in making the larger increase the same reaso1 
does not exist for fixing a high price. Such a 
tive business men as we desire for new 
holders will bring their business to the bank an: 
join us with their efforts and influence in adding 
to our already phenomenal growth. The great 
advantage thus inuring to the bank justifies plac- 
ing stock with the new shareholders upon a 
basis practically as advantageous as that of the 
original shareholders. 

“Consequently, the directors recommend the 
following: 


share 


That the capital be increased in the sum of 
$650,000 (instead of $150,000 as previously rec- 
ommended), making the total capital $1,000,000; 
that the new stock be issued at a price to make 
the total surplus approximately $200,000, viz.; at 
$125 per share to old and new shareholders 
alike, $25 per share being added to the surplus; 
that the present shareholders of record, July 15, 
1902, be given the right to subscribe on or before 
July 19, 1902, for one share of new stock for 
every share of present stock held, thus enabling 
each to double his present holdings, and leaving 
$300,000 to be placed with new shareholders; 
that subscriptions for new stock be payable on 
or before August I, 1902, the privilege being 
given of making payments 20 per cent. August 
I, 1902, 20 per cent. September I, 1902, 20 per 
cent., October 1, 1902, 20 per cent, November 
I, 1902, and 20 per cent. December 1, 1902, 
with 5 per cent. interest after August 1, 1902. 


“The status of the stock thus increased would 
be approximately as follows: 


New stock 

Premium at $125 per share... 162,500 
Present capital 350,000 
Present surplus & profits about 27,500 
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lt is expected that by December 1, 1902, 
when the final installment would be due, the 
actual value will be well beyond $120 per share. 
(The market price of the present stock has ruled 
at from 20 to 25 points above the actual or book 


Value). 


“With a capital of $1,000,000, (not exceeded 
at of any bank in Indiana, and equaled by 
of only two others), and with a surplus of 

$200,000, this bank will occupy a position of 


great strength, fully equipped for the increasing 
demands of its rapidly expanding business. 

In its sixteen months’ existence, this bank 
has made a record unprecedented in the banking 
history of cities of 200,000 inhabitants. Deposits 
already approximate $3,000,000 against which 
unusual reserves have always been carried, the 
recent examination by the American Audit Co, 
of New York showing quick assets in excess of 
80 per cent. While aggressive, its policy has 
been conservative. Not a dollar of doubtful 
paper is carried in the bank’s live assets. 

The directors unanimously make the above 
recommendation, which will be voted upon at 
the shareholders’meeting, to be held June 24th 
at 4 o'clock P. M. 


At a meeting of the directors of the National 
Bank of the Republic of Chicago, June Io, it was 
decided to increase the membership of the board 
from seven to fifteen. The following are the 
directors elected. Rollin A. Keyes, of 
Franklin MacVeagh & Co., J. V. Farwell, Jr., of 
J. V. Farwell & Co., Robert Mather, vice-presi- 
dent of the Chicago, Rock Island & Pacific rail- 
road, Charles R. Crane, vice-president of the 
Crane Company, Herman B. Butler, of Joseph 
T. Ryerson & Son, John R. Morron, vice-pres- 
ident of the Diamond Glue Company, C. H. 
Conover, of Hibbard, Spencer, Bartlett & Co., 
F. E. Vogel, vice-president of the G. H. Ham- 
mond Company.and H. W Heinrichs,president of 
the Bradley & Metcalf Company of Milwaukee. 

These prominent business men, together with 
the seven old members of the board, who are 
Frank O. Lowden, of Lowden, Estabrook & 
Davis, Louis F. Swift, of Swift & Co., Henry 
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Siegel, president of Siegel, Cooper & Co., John 
A. Lynch, president, J. B. Greenhut, capitalist, 
Peoria, E. B. Strong, of the late firm of Foss, 
Strong & Co. and W. T. Fenton, vice-president, 
constitute as strong a directorate of a bank as is 
to be found in the United States. 

The business element that these gentlemen 
represent places a powerful influence behind the 
National Bank of the Republic. Previous tothe 
increase in the board of directors the stockhold- 
ers had voted to increase the capital on July Ist 
to $2,000,000 and the surplus to $700,000. This 
latter step was made imperative by the growth 
of the business, which also has made it neces- 
sary to enlarge the quarters, and the large room 
on the opposite side of the hall was secured and 
refitted, thus giving to the bank one of the best 
banking offices in the city. 

As an indication of the progress of the Na- 
tional Bank of the Republic, several eastern 
bankers have invested in the stock, among them 
James Stillman, president of the National City 
Bank of New York. The success of the Nation- 
al Bank of the Republic can be attributed to the 
energy and ability of Messrs. Lynch and Fenton, 
the president and vice-president respectively. In 
the last published report made to the Comptrol- 
ler, April 30th, the deposits were $13.736,274. 


The old and well-known firm of T. Mellon & 
Sons of Pittsburgh, has been reorganized as the 
Mellon National Bank, with a capital of $1,000,- 
ooo and a surplus of $1,000,000 _ Since the or- 
ganization was effected the entire capital. stock 
has been purchased by the Union Trust Com- 
pany, an institution largely in the control of the 
Mellon interests. It will be seen that the bank 
enters the national system under the most fa- 
vorable auspices, with the business and prestige 
of one of the most prominent private banking 
houses in the United States, and under the own- 
ership and control of one of the strongest 
financial elements in the country. The officers 
of the Mellon National Bank are, A. W. Mellon, 
president; R. B, Mellon, vice-president; W. S. 
Mitchell, cashier. The directors are the same 
as the Union Trust Company. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
New York Clearing House for the weeks ending June 22, 1901 and June 21, 1902, respectively; 
gether with a computation of the proportionate increase or decrease of deposits for the year: 


‘Loans. | Loans. Deposits. Deposits. Pr. Ct o 
IgOI 1902 1901 1902 Inc. Dex 


Bank of N Y., N. B. A....|$ 19,606,000 $ 18,426,000 |$ 19.724.000 |$ 18,121,000).... 
Manhattan Co 25,006,000 21,966,000 29,189,000} 26,646,000).... 
Merchants’ National | 12,978,700 12,149,200 15,142,900| 14,246,800).... 
Mechanics’ National 14,205,000 12,976,000 14,799,000} 12,932,000!.... 
Bank of America 22,125,000! 20,787,600 | 24,551,100| 23,118,000).... 
Phenix National 5,443,000 5,145,000 5,187,000 5,093,000)... 
National City 117,000,400 | 112,077,000 | 133,508,200} 122,672,000).... 
Chemical National 25,125,600! 23,962,800 | 25,103,300} 23,130,800].... 
Merchants’ Exch, Nat...... 4,865,100 4,818,400 | 5,607,500 5,045,700).... 
Gallatin Nat aa 9,465,100 8,705,400 | 7,916,300 6,772,700}... .|14.4 
Nat. Butch. & Drov 1,076,900 1,599,700 1,293,100 2,367,400 83.8). 
Mechanics & Traders’ 2,653,000 3,205,000 3,005,000,  3,874,00028.9.. 
Greenwich.... 1,103,400 1,145,700 1,000,600 1,102,100 10. 
Leather Mfrs.’ Nat 5,298,200 4,605,000 5,462,500 4,475,900}.... 
*Seventh National 4,407,100 5.934.900 5.712.400 5,897,100) 3. 
American Exch. Nat 34,338,000 29,382,000 36,197,000, 23,824,000).... 
Nat Bank of Commerce....| 75,696,400! 73,639,700 66,393,900| 65.417.900).... 
5,808, 300 6,863,900 4.954.300 6,061,600 22. 
14,795,000 13,452,000 14,333.400| 14,785,000) 3. 
2,808,200 3,190, 100 3,689,400 3,844,200] 4.1)... 
6,557,200 6,242,400 6,827,200 6,308,000). ... 
2,133,900 | 2,077,800 3,003 500 2,721,800).... 
+Nat. Bank of N. A 12,960,400} 16,191,700 1.3.746,200| 15,036,500) 9. 
Hanover National 48,715,300} 47,975700 | 54,716,800| 55,662,500) 1.7... 
Irving National 4,519,000 4,356,000 4,77 3,000 4,554,000] .... 
* National Citizens’ 3,205,500 5,682,600 3,666,200 6,689,500 82. 
v 2,780,500 2,823,600 3,282,500 3,331,300) 1. 
6,043,600 6,079,900 6,470,100 6,526,600 
3,904, 100 4,116,400 4,517,100 4,820,200) 6. 
Corn Exchange 19,689,000, 24,222,000 | 23,188,000} 
Oriental 2,023,200 1,994,000 2,192,000 
Imp. & Traders’ Nat 25,056,000 24,160,000 23,61 3,000 | 
National Park 52,637,000} 50,897,000 | 63,573,000 | 
East River National 1,284,300 1,172,100 1,583,200 | 
Fourth National 26,201,600 21,068,800 | 27,182,000 | 
Central National ..| 11,430,000 10,584,000 14,234,000 | 
Second National 9,690,000 9.437,000 | 10,541,000 | ie 
§First National 43,585,500, 77,842,000 | 44,415,300) 75,719,300/70. 
N. Y. Nat. Exch aa 3,406,700 5,500,000 3,582,000 | 5,621,200)56.9)... 
3,302,000 2,905,000 | 3,737,000 3,350,000).... 
3,880,600} 3,869,900 | 4,759,800; 4,903,500) 3. 
3,425,400 3.404,600 3,260,800 3,279,400] .5).... 
43,932,800 40,763,800 53.989,000|} 49,852.900.... 
9,425,400 9,165,700 10,769,200} 10,126,800!.... 
2,320,800 2,47 5,000 3,380, 100 3,362,000)... . 

( . 3,097 ,400 3,054,100 4.597,100 4,680,500 1.38)... 
Lincoln National 13,835,800} 13,546,200 | 16,441,700| 15,684,800).... 
Gartield National 7,786, 300 7,7 30,400 8,086,600 7,969,400)... 
Fifth National 2,309, 300 2,297,000 2,339,300 2,452,900 
Bank of Metropolis 7,606, 100 8,622,200 8.496,400 9,900,400 
West Side Bank 2,720,000 2,883,000 3,154,000 3,190,000] 1.1}... 

13,919,000 12,071,000 17,278,000} 14,375,000).... 
Western National 37,389,400} 39,151,900 | 44,042,100} 46,658,500) 5.9).. 
First National, Brooklyn... . 4,532,000 4.349,000 4,888,000 4,372,000}. ... 5 
Liberty National 6,755,100} 7,109,500 6,766,800 6,954,800] 2.7|.... 
N. Y. Produce Exchange... 4,428,200 4,024,200 4,431,400 3,774,800]... . 
New Amsterdam Nat 7,162,000 7,664,700 8,718,400 8,517,700).... 3 
Astor National 4,180, 100 4,280,000 4,305,100 4,136,000}... .| 
Hide & Leather National... 2,949,600 3,193,500 2,254,800 2,482,300 10. 


Banks. 





Totals 7 $874,584, 500 | $889,015,100 $953,571,600 $950,952,600..... 





*Reorganized; capital increased. +Absorbed Bank of State of N. Y. {Consolidated with 
Ninth National. §Absorbed Nat. Bank of Republic. 








Hon. CHARLES G. DAWES. 


Ex-COMPTROLLER OF THE CURRENCY. 


PRESIDENT CENTRAI, TRUST COMPANY OF ILLINOIS. 





